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§30. State Bar Members Furnish Social Security

Num ber to State  Bar 

(a) Notwithstanding any other provision of law, any board, as

defined in Section 22, and the State Bar and the Department of

Real Estate shall at the time of issuance or renewal of the

license require that any licensee provide its federal employer

identification number if the licensee is a partnership or his or

her social security number for all others.

(b) Any licensee failing to provide the federal identification

number or social security number shall be reported by the

licensing board to the Franchise Tax Board  and, if failing to

provide after notification pursuant to paragraph (1) of

subdivision (b) of Section 19528 of the Revenue and Taxation

Code, shall be subject to the penalty provided in paragraph (2)

of subdivision  (b) of Sectio n 1952 8 of the Revenue and

Taxation Code.

(c) In addition to the penalty specified in subdivision (b), a

licensing board may not process any application for an original

license or for renewal of a license unless the applicant or

licensee provides its federal employer identification number or

social security number where requested on the application.

(d) A licensing board shall, upon request of the Franchise Tax

Board, furnish to the Franchise Tax Board the following

information with respect to every licensee:

(1) Name.

(2) Address or addresses of record.

(3) Federal em ployer iden tification numb er if the entity is

a partnership or social security numb er for all others.

(4) Type of license.

(5) Effective  date of license  or a renewa l.

(6) Expiration date of license.

(7) Whether license is active or inactive, if known.

(8) W hether license  is new or a ren ewal.

(e) For the purposes of this section:

(1) "Licensee" means any entity, other than a corporation,

authorized by a license, certificate, registration, or other

means to engage in a business or profession regulated by

this code or referred to in Section 1000 or 3600.

(2) "License" includes a certificate, registration, or any

other authorization needed to engage in a business or

profession regulated by this code or referred to in Section

1000 or 3600.

(3) "Licensing board" means any board, as defined in

Section 22, the State Bar, and the Department of Real

Estate.

(f) The reports required under this section shall be filed on

magnetic  media  or in other m achine-read able form, according

to standards furnished by the Franchise Tax Board.

(g) Licensing bo ards shall  provide to the Franchise Tax Board

the information required by this section at a time that the

Franchise Tax Board may require.

(h) Notwithstan ding Chap ter 3.5 (co mmencin g with Section

6250) of Division 7 of Title 1 of the Government Code, the

social security number and federal employer identification

number furnished pursuant to this section shall not be deemed

to be a pub lic record a nd shall not b e open to  the public for

inspection.

(i) Any deputy, agent, clerk, officer, or employee of any

licensing board described in subdivision (a), or any former

officer or employee or other individual who in the course o f his

or her employment or duty has or has had access to the

information required to be furnished under this  section, may not

disclose or make known in any manner that information, except

as provided in this section to the Franchise Tax Board or as

provided in subdivision (k).

(j) It is the intent of the Le gislature in enac ting this section to

utilize the social security account number or federal employer

identification number for the purpose of establishing the

identification of persons affected by state tax laws and for

purposes of compliance with Section 17520 of the Family  Code

and, to that end, the information furnished pursuant to this

section shall be used exclusively for those pu rposes.

(k) If the board utilizes a national examination to issue a

license, and if a reciprocity agreement or comity exists between

the State of California and the state requesting release of the

social security numb er, any dep uty, agent, clerk, officer, or

employee of any licensing board described in subdivision (a)

may release a social security number to an examination or

licensing entity, only for the purpose  of verification of licensure

or examination status.

(l) For the pu rposes of e nforceme nt of Section 1 7520 o f the

Family Code, and notwithstanding any other provision of law,

any board, as defined in Section 22, and the State Bar and the

Department of Real Estate shall at the time of issuance or
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renewal of the license require that each licensee provide the

social security number of each individual listed on the license

and any person who qualifies [for] the license.  For the

purposes of this subdivision, “licensee” means any entity that

is issued a license by any board, as defined in Section 22, the

State Bar, the Department of Real Estate, and the Department

of Motor V ehicles.  (Added by Stats. 1986, ch. 1361. Amended

by Stats. 1988, ch. 1333, effective September 26, 1988; Stats.

1991, ch. 654; S tats. 1994, ch. 1135; Stats. 1997, ch. 604,

operative October 3, 1997; Stats. 1997, ch. 605, operative

January 1, 1 998; Stats 1 999, ch. 6 52.)

§125.6  Discrimination in the Perform ance of Licensed

Activity 

Every person who  holds a license under the provisions of this

code is subject to disciplinary action under the disciplinary

provisions of this code applicable to such person if, because of

the applicant's race , color, sex, relig ion, ancestry, d isability,

marital status, or national origin, he or she refuses to perform

the licensed activity or aids or incites the refusal to perform

such licensed activ ity by another licensee, or if, because of the

app lica nt's  race, color, sex, religion, ancestry, disability, marital

status, or national origin, he or she makes any discrimination,

or restriction in the performance of the license d activity.

Nothing in this section shall be  interpreted  to apply to

discrimination by employers with regard to employees or

prospective employees, nor shall this section authorize action

against any club license issued pursuant to Article 4

(commencing with Section 23425) of Chapter 3 of Division 9

because of discriminatory membership policy. The presence of

architectural barriers to an individual with physical disabilities

which confo rm to app licable state  or local building codes and

regulations shall not constitute  discriminatio n under this

section.

Nothing in this section requires a person licensed pu rsuant to

Division 2 (comm encing with Se ction 500 ) to permit  an

individual to participate in, or benefit from, the licensed

activity of the licensee w here that individual poses a direct

threat to the health or safety of others. For this purpose, the

term "direct threat" means a significant risk to the health or

safety of others that cannot be eliminated by a modification of

policies, practices, or procedures or by the provision of

auxiliary aids and services.

"License,"  as used in this section, includes "certificate,"

"permit," "authority," and "registration" or any other indicia

giving authorization to engage in a busine ss or profession

regulated by this code.

"Applic ant," as used in this section means a person applying for

licensed services pro vided by a  person licensed under this

code.

"Disab ility" means any of the following with respect to an

individual:

(a) A physical or mental impairment that substantially limits

one or m ore of the m ajor life activities o f the individual.

(b) A reco rd of such an  impairmen t.

(c) Being regarded as having such an impairment. (Added by

Stats. 1992 , ch. 913.)

§490.5   Suspension of License ; Licensee Failure to

Comp ly with Child Sup port Order or Ju dgmen t 

A board may suspend a license pursuant to Section 11350.6 of

the Welfare and Institutions Co de if a licensee is not in

compliance with a child support order or judgment. (Added by

Stats. 1994 , ch. 906.)

§801.  Medical Malpractice Actions Reporting

Requirem ent—Insu rers and Attorneys

(a) Every insure r providing  professiona l liability insurance to

a person who hold s a license, certificate , or similar autho rity

from or under a ny agency me ntioned in sub division (a) of

Section 800 (except as provided in subdivisions (b), (c), and

(d)) shall send a complete report to that agency as to any

settlement or arbitration award over three thousand dollars

($3,000) of a claim or action for damages for death or personal

injury caused by that person's negligence, error, or omission  in

practice, or by his or he r rendering  of unauthorized

professional services. The rep ort shall be sen t within 30 da ys

after the written settlement agreement has been reduced to

writing and signed by all parties thereto or within 30 days after

service of the arbitration award on  the parties.

(b) Every insurer providing professional liability insurance to

a physician and surgeon licensed pursuant to Chapter 5

(commencing with Section 2000) or the Osteopa thic Initiative

Act shall send a complete report to the Medical Board of

California  or the Osteopathic Medical Board of California, as

appropriate, as to any settlement over thirty thousand dollars

($30,000); or arbitration  award of an y amount; or civil

judgment of any amou nt, whether or  not vacated  by a

settlement after entry of the judgment, that was not reversed on

appeal; of a claim or action for da mages for d eath or personal

injury caused by that person's negligence, error, or omission in

practice, or by his or her rendering of unauthorized

professional services. A settlement over thirty thousand dollars

($30,000) shall also be reported if the settlement is based on

the licensee's negligence, error, or omission in practice, or by

the licensee's rendering of unauthorized professional services,

and a party to the settlement is a corporation, medical group,

partnership, or other corporate entity in which the licensee has

an ownership interest or that employs o r contracts with the

licensee. The report shall be sent within 30 days after the

written settlement agreement has been reduced to writing and

signed by all parties thereto, within 30 days after service of the
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arbitration award on the parties, or within 30 days after the date

of entry of the civil ju dgment.

(c) Every insurer providing professional liability insura nce to

a person licensed pursuant to C hapter 13  (comme ncing with

Section 4980) or Chapter 14 (comm encing with Section 4990)

shall send a complete report to the Board of Behavioral Science

Examiners as to any settlement or arbitration award over ten

thousand dollars ($1 0,000) o f a claim or action for damages for

death or personal injury caused by that person's negligence,

error, or omission in practice, or by his or her rendering of

unauthorized professiona l services. The report shall be sent

within 30 days  after the written settlement agreement has been

reduced to writing and signe d by all parties th ereto or within 30

days after service of the arbitration award o n the parties.

(d) Every insurer providing professiona l liability insurance to

a dentist licensed pursuant to Chapter 4 (comme ncing with

Section 1600) shall send a complete report to the Dental Board

of California as to any settlement or arbitration award over ten

thousand dollars ($1 0,000) o f a claim or action for damages for

death or personal injury caused by that person's negligence,

error, or omission in practice, or rendering of unauthorized

professional services. The report shall b e sent within 30  days

after the written settlement agreement has been reduce d to

writing and signed by all parties thereto or within 30 days after

service of the arbitration award on  the parties.

(e) The insure r shall notify the claimant, or if the claiman t is

represented by counsel, the insurer shall notify the claimant's

attorney,  that the report required by subdivision (a), (b), (c), or

(d) has been sent to the agency. If the attorney has not received

this notice within 45  days after the settlem ent was redu ced to

writing and signed by all of the parties, the arbitration award

was served on  the parties, or the  date of entry o f the civil

judgmen t, the attorney shall m ake the rep ort to the agen cy.

(f) Notwithstanding any other provision of law, no insurer sha ll

enter into a settlement without the written consent of the

insured, except that this p rohibition sha ll not void  any

settlement entered into without that written consent. The

requirement of written consent shall only be waived by both the

insured and the insure r. This section shall only apply to a

settlement on a policy of insurance executed or renewed on or

after January 1, 1971.  (Added by Stats. 1975, ch. 1.  Amended

by Stats. 1979 , ch. 923; S tats. 1989, c h. 886; Sta ts. 1989, ch.

398; Stats. 1991, ch. 1091, Stats. 1991, ch. 359; Stats. 1994,

ch. 468; Stats. 1994, ch. 1206; Stats. 1995, ch. 5; Stats. 1997,

ch. 359; Stats. 2002, ch. 1085.) 

§5499.30 Unlawfu l Advertising of Legal Serv ices to

Obtain Workers' Compensation Benefits 

(a) Any individual, firm, corporation, partnership, organization,

or association which prints, displays, publishes, distributes, or

broadcasts  or causes or permits to be advertised, printed,

displayed, published, distributed, or broadcast any advertising

which purports to provide  legal services for obtaining workers'

compensation benefits shall include the name of at least one

attorney associated with the individual, firm, corporation,

partnership, organization, or associatio n in all such advertising.

(b) As used in this se ction, the term " legal services" includes

any service wh ich refers po tential clients to any a ttorney.

(c) A violation of this section is a misdemeanor, punishable by

imprisonment in the county jail for not more than one year, or

by a fine not exceeding ten thousand dollars ($10,000), or both.

(Added  by Stats. 199 3, ch. 120 .)

§6400.  (Added by S tats. 1998, ch. 1079 . Amended b y Stats.
1999, ch. 892; Stats. 2000, ch. 386; operative until January 1,
2003.  R epealed  by Stats. 200 2, ch. 101 8.)

§6400. (Added by Stats. 1998, ch. 1079, operative on January

1, 2003 .  Repealed  by Stats. 200 2, ch. 101 8.)

§6400. Definitions

(a) "Unlawful detainer assistant" means any individual who for

compensation renders assistance or advice in the prosecution or

defense of an unlawful detainer claim or action, including any

bankruptcy petition that may affect the unlawful detain er claim

or action. 

(b) "Unlawful detainer claim" means a proceeding, filing, or

action affecting rights or liabilities of any person that arises

under Chapter 4 (commencing with Section 1159) of Title 3 of

Part 3 of the Code of Civil Procedure and that contemplates an

adjudica tion by a cou rt.

(c) "Lega l docume nt assistant" me ans: 

(1) Any person who is not exempted under Section 6401

and who pro vides, or assists in provid ing, or offers to

provide, or offers to assist in providing, for compensation,

any self-help service to a member of the public wh o is

representing himself or herself in a legal matter, or who

holds himself or herself out as someone who offers that

service or has that authority.  This paragraph does not apply

to any individual whose assistance con sists merely of

secretarial or receptionist services.

(2) A corporation, partnership , association, o r other entity

that employs or contracts with any person not exempted
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under Section 6401 who, as part of his or her responsibilities,

provides,  or assists in providing, or offers to provide, or offers

to assist in providing, for compensation, any self-help service

to a member of the public who is representing himself or

herself in a legal matter or holds himself or herself out as

someone who offers tha t service or ha s that authority.  This

paragraph does not apply to an individual whose assistance

consists merely of secretarial or receptionist services.

(d) "Self-help service" means all of the following:

(1) Completing legal doc uments in a ministerial manner,

selected by a person w ho is represe nting himself  or herself

in a legal matter, by typing or otherwise completing the

documents at the person's specific direction.

(2) Providin g general pu blished factua l information that has

been written or approved by an attorney, pertaining to legal

procedures, rights, or obliga tions to a per son who is

representing himself or herself in a legal matter, to assist

the person in re presenting him self or herself.   This service

in and of itself, shall not require registration as a legal

docum ent assistant.

(3) Making  published  legal docu ments availab le to a person

who is representing himself or herself in a legal matter.

(4) Filing and serving legal forms and documents at the

specific  direction o f a person w ho is representing himself or

herself in a legal matter.

(e) "Compensation" means money, property, or anything else

of value.

(f) A legal document assistant, including any legal document

assistant employed  by a partner ship or cor poration, m ay not

provide any self-help service for compensation, unless  the legal

document assistant is registered in the county in which his or

her principal place of business is located and in any other

county in which he or she performs acts for which registration

is required.

(g) A legal document assistant may not provide any kind of

advice, explanation, opinion, or recommendation to a consumer

about possible legal rights, remedies, defenses, op tions,

selection of forms, or strategies.  A legal document assistant

shall complete documents only in the manner prescribed by

paragraph (1) of subdivision (d). (Added by Stats. 2002, ch.

1018.)

§6401.  (Added by S tats. 1993, ch. 1011.  Rep ealed by Stats.

2002, c h. 1018 .)

§6401.  (Added by Stats. 1998, ch. 1079, operative on January

1, 2003.  Repealed by Stats. 2002, ch. 1018.) 

§6401.  Chapter application exceptions

This chapter does not apply to any person engaged in any of the

following occupations, provided that the person does not also

perform the duties of a legal document assistant in addition to

those occu pations: 

(a) Any gover nment employee who is acting in the course of

his or her em ployment.

(b) A member of the State Bar of California, or his or her

employee, paralegal, o r agent, or an in depend ent contractor

while acting on  behalf of a m ember o f the State Ba r. 

(c) Any employee of a nonpr ofit, tax-exempt corporation who

either assists clients free of c harge or is sup ervised by a

member of the State Bar of California who has malpractice

insurance.

(d) A licensed real estate bro ker or license d real estate

salesperson, as defined in Chapter 3 (commencing with Section

10130) of Part 1 o f Division 4, who acts pursuan t to

subdivision (b) of Section 10131 on an unlawful detainer claim

as defined in subdivision (b) of Section 6400, and who is a

party to the unla wful detainer a ction. 

(e) An immig ration consulta nt, as defined in  Chapter 1 9.5

(comme ncing with Sec tion 2244 1) of Divisio n 8. 

(f) A person registered as a process server under Chapter 16

(commencing with Section 22350) or a person registered as a

professional photocopier under Chapter 20 (comme ncing with

Section 22 450) of D ivision 8. 

(g) A person who provides services relative to the preparation

of security instruments or conveyance documents as an integral

part of the pr ovision of title or  escrow serv ice. 

(h) A person who provides services that are regulated by

federal law.

(i) A person who is employed by, and provides services to, a

supervised financial institution, holding  compan y, subsidiary,

or affiliate.  (Add ed by Stats. 2 002, ch. 1 018.)

 

§6401.5.  (Added by Stats. 1993, ch. 1011. Repealed by S tats.

2002, c h. 1018 .)
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§6401.5.  Pra ctice of law  by nonla wyers

This chapte r does not sanction, authorize, or encourage the

practice of law by nonlawyers.  Registration under this chapter,

or an exemption from re gistration, does not immunize any

person from prosecution or liability pursuant to Section 6125,

6126, 6 126.5, o r 6127. (A dded b y Stats. 2002 , ch. 1018 .)

§6401 .6 (Added by Stats. 1998, ch. 1079.  Rep ealed by Stats.

2002, c h. 1018 .)

§6401 .6 Legal document assistant; limitation on

service; services of attorney

A legal document assistant may not provide service to a client

who requires assista nce that exce eds the definitio n of self-help

service in subdivision (d) of Section 6400, and shall inform the

client that the client req uires the service s of an attorne y. 

(Added  by Stats. 200 2, ch. 101 8.)

§6402.  (Added by Stats. 1993, ch. 1011.  Repealed by Stats.

2002, c h. 1018 .)

§6402. (Added  by Stats. 199 8, ch. 107 9. Repe aled by Stats .

2002, c h. 1018 .)

§6402. Registration requirement; registration of

disbarred and suspended lawyers prohibited

A legal document assistant or unlaw ful detainer assista nt shall

be registered pursuant to this chapter by the county clerk in the

county in which his or he r principal p lace of busine ss is located

(deemed primary registration), and in a ny other cou nty in

which he or she performs acts for which registration is required

(deemed secondary registration).  Any registration in a c ounty,

other than the county of the person's place of busin ess, shall

state the person' s principal place of business and provide proof

that the registrant has satisfied the bonding requirement of

Section 6405.  No person who has been disbarred or suspended

from the practice o f law pursuant to  Article 6 (commencing

with Section 6100) of Chapter 4 may, during the period of any

disbarment or suspension, register as a legal document assistant

or unlawful detainer assistant.  The Department of Consumer

Affairs shall develop the application required to be completed

by a person for purposes of registration as a legal document

assistant.  The application shall specify the types of proof that

the applicant shall provide to the county clerk in order to

demon strate the qualifications and requirements of Section

6402.1 .     (Added  by Stats. 200 2, ch. 101 8.)

§6402.1.   (Added by Stats. 1998, ch. 1079.  Repealed by

Stats. 2002 , ch. 1018 .)

§6402.1.  Registration eligibility

To be eligible to a pply for registration under this chapter as a

legal document assistant, the applicant shall possess at least one

of the following:

(a) A high school diploma or general equivalency diploma, and

either a minimum of two years of law-related experience under

the supervision of a licensed attorney, or a minimum of two

years experience, prior to January 1, 1999 , providing s elf-help

service.

(b) A baccalaureate degree in any field and either a minimum

of one year of law-related experience under the supervision of

a licensed attorney, or a minimum of one year of experience,

prior to January 1, 1999, providing self-help service.

(c) A certificate of completion from a par alegal prog ram that is

institutionally accredited but not approved by the American Bar

Association, that requires successful completion of a minimum

of 24 seme ster units, or the eq uivalent, in legal sp ecialization

courses.

(d) A certificate of completion from a paralegal program

approved by the American Bar Association.  (Added by S tats.

2002, c h. 1018 .)

§6403.  (Added  by Stats. 1993, ch. 1011. Rep ealed by Stats.

2002, c h. 1018 .)

§6403. (Added by Stats. 1998 , ch. 1079.  Repe aled by Stats.

2002, c h. 1018 .)

§6403.  Contents of registration applications

(a) The application for reg istration of a natu ral person sh all

contain all of the  following statem ents about the  applicant: 

 

(1) Name, age, address, and telephone number.

(2) Whether he or she has been convicted of a felony, or of

a misdemeanor under Section 6126 or 6127, or found liab le

under Section 6126.5.

(3) Whether he or she ha s been held  liable in a civil action

by final judgment or entry of a stipulated judgment, if the

action alleged fraud, the use of an untrue or misleading

representation, or the use of an unfair, unlawful, or

deceptive business practice.

(4) Whether he or she has ever been  convicted  of a

misdemeanor violation of this chapter.
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(5) Whether he or she has had a civil judgment entered

against him or her in an action arising out of th e ap plic ant's

negligent,  reckless, or willful failur e to prop erly perform his

or her obligation as a legal document assistant or unlawful

detainer assista nt.

(6) Whether he or she has had a registration revoked

pursuant to Section 6413.

(7) Whether this is a primary or secondary registration.  If

it is a seconda ry registration, the c ounty in which th e

primary registration is filed.

(b) The application for registration of a natural person shall be

accompanied by the display of personal identification, such as

a California driver's license, birth certificate, or other

identification acceptable to the county cler k to adeq uately

determine  the identity of the ap plicant.

(c) The application for registration of a partnership or

corporation shall contain all of the following statements about

the applica nt:

(1) The names, ages,  addresses,  and telephone numbers of

the general partners or officers.

(2) Whether the general partners or officers have ever been

convicted of a felony, or a misdemeanor under Section

6126 or 6127 or found liable under Section 6126.5.

(3) Whether the general partners or officers have ever been

held liable in a civil action by final ju dgment o r entry of a

stipulated judgment, if the action alleged fraud, the use of

an untrue or misleading representation, or the use of an

unfair, unlawful, or deceptive business practice.

(4) Whether the general partners or officers have ever been

convicted of a misdemeanor violation of this chapter.

(5) Whether the general partners or officers have had a  civil

judgment entered ag ainst them in  an action arising out of a

negligent,  reckless, or willful failur e to prop erly perfo rm

the obligations of a legal docum ent assistant or unlawful

detainer assista nt.

(6) Whether the general partners or officers have ever had

a registration re voked p ursuant to Se ction 641 3. 

(7) Whether this is a primary or secondary registration.  If

it is a secondary registration, the county in which the

primary registration is filed.

(d) The applications made under this section shall be made

under pe nalty of perjur y.    (Added  by Stats. 200 2, ch. 101 8.)

§6404. (Added by Stats. 1993, ch. 101 1.  Repealed b y Stats.

2002, ch. 1018.) 

§6404. Fees

An applicant sh all pay a fee of one hundred seventy-five dollars

($175) to the county clerk at the time he or she files an

applicatio n for initial registration, including a primary or

secondary registration, or renewal of registration.  An

additional fee of ten dollars ($10) shall be  paid to the c ounty

clerk for each additional identification card.  (Added  by Stats.

2002, c h. 1018 .)

§6405.   (Added by Stats. 1993, ch. 1011.  Rep ealed by Stats.

2002, c h. 1018 .)

§6405.  Bonds

(a) (1) An applic ation for a certificate of registration by an

individual shall be accompanied by a bond of twenty-five

thousand dollars ($2 5,000) e xecuted b y a corpora te surety

qualified to d o business in th is state and conditioned upon

compliance with this chapter.  T he total aggre gate liability

on the bond shall be limited to twenty-five thousand dollars

($25,000).  An application for secondary registration sha ll

meet all of the requirements of this subdivision, except that

in place of posting another original bond or cash deposit,

the applicant sh all include a ce rtified copy o f the bond or

cash deposit posted in the county in which the applicant

filed the primary registration.

(2) An applic ation for a ce rtificate of registratio n by a

partnership  or corporation shall be accompanied by a bond

executed by a corporate surety qualified to do business in

this state and conditioned upon compliance with this

chapter in the following amount, based on the total number

of legal document assistants and unlawful detainer

assistants employed by the partnership or corporation:

(A) Twenty-five thousand dollars ($25,000) for one to

four assistants. 

(B) Fifty thousand dollars ($50,000) for five to nine

assistants.

 (C) One hundred thousand dollars ($100,000) for 10 or

more assistants.  An application for a certificate of

registration by a person employed by a partnership or

corporation shall be accompanied by a bond of

twenty-five thousand dollars ($25,000) only if the

partnership  or corporation has not posted a bond in the

amount required by this subdivision.  An application for

secondary registration shall meet all of the requireme nts

of this subdivision, except that in place of posting

another original bond or cash deposit, the applicant

shall include a certified copy of the bond or cash

deposit  posted in the  county in  which the applicant filed

the primary registration.
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(3) If a partnership or corporation increases the number of

assistants it employs ab ove the num ber stated in its

application for a certificate of registra tion, the partne rship

or corporation shall promptly increase the bond to the

applicab le amount in subparagraphs (B) or (C) of paragraph

(2) based on the actual number of assistants it employs,  and

shall promptly submit the incr eased bo nd to the co unty

clerk.  The  partnership  or corpo ration shall  promp tly send

a certified copy of the increased bond to  the county cler k in

any county o f secondar y registration. 

(4) The bo nd may be  terminated p ursuant to Section

995.440 of, and Article 13 (commencing with Section

996.310) of Chapter 2  of Title  14 of Part 2 of, the Code of

Civil Procedure.

(b) The county clerk shall, upon filing of the bond, deliver the

bond forthwith to the county recorder for recording.  The

recording fee specified in Section 27361 of the Government

Code shall be paid by the r egistrant.  The  fee may be p aid to

the county clerk who shall transmit it to the recorder.

(c) The fee for filing, canceling, revoking, or withdrawing the

bond is seven dollars ($7).

(d) The county recorder shall record the bond and any notice of

cancellation, revocation , or withdraw al of the bon d, and shall

thereafter mail the instrument, unless specified to the contrary,

to the person named in the instrument and , if no person is

named, to the party leaving it for recording.  The recording fee

specified in Section 27361 of the Government Code for notice

of cancellation, revocation, or withdrawal of the bond shall be

paid to the county clerk, who shall transmit it to the county

recorder.

(e) In lieu of the bond required by subdivision (a), a registrant

may deposit the amount required by subdivision (a) in cash

with the county clerk.

(f) If the certificate is revoked, the bond or cash deposit shall

be returned to  the bond ing party or d epositor su bject to

subdivision (g) and the right of a person to recover against the

bond or cash deposit under Section 6412.

(g) The county clerk may retain a cash deposit until the

expiration of three years from the date the registrant has ceased

to do business, or three years from the expiration or revocation

date of the registration, in order to ensure there are no

outstanding claims against the deposit.  A judge may order the

return of the deposit prior to the expiration of three years upon

evidence satisfactory to the judge that there are no outstanding

claims against th e depos it.

(h) The bo nd require d by this sectio n shall be in favor of the

State of California fo r the benefit of an y person wh o is

damaged as a result of the violation of this chapter or by the

fraud, dishonesty, or incompetency of an individua l,

partnership, or corporation registered under this chapter.  The

bond required b y this section shall also  indicate  the name of the

county in which it will be filed.   (A dded b y Stats. 2002, ch.

1018.)

§6406.  (Added by Stats. 1993, ch. 1011.   Repealed by Stats.

2002, c h. 1018 .)

§6406.  (Added by Stats. 1998 , ch. 1079 .  Repealed by S tats.

2002, c h. 1018 .)

§6406.  Certificates of registration; duration; renewal

(a) If granted, a certificate of registration shall be effective for

a period of two years, until the d ate the bon d expires, o r until

the total number of legal document assistants and unlawful

detainer assistants employed by a partnership or corporation

exceeds the numbe r allowed fo r the amoun t of the bond  in

effect, whichever o ccurs first.  The reafter, a  registrant shall  file

a new certificate of registration or a renewal of the  certificate

of registration and pay the fee required by Section 6404, and

increase the amount of the bond if required to com ply with

subdivision (a) of Section 6405.  A certificate of registration

that is currently effective may be renewed up to 60 days prior

to its expiration date and the effective date of the ren ewal shall

be the date the current registration exp ires.  The ren ewal shall

be effective for a period of two years from the effective date or

until the expiratio n date of the bond , or until the total number

of legal docu ment assistants and unla wful detainer a ssistants

employed by a partnership or corporation exceeds the number

allowed for the dollar amount of the bond in effect, whichever

occurs first.

(b) Except as provided in subdivisions (d) to (f), inclusive, an

applicant shall be denied registration or renewal of registration

if the applican t has been an y of the following :   

(1) Convicted of a felony, or of a misdemeanor under

Section 6126 o r 6127, o r found liable under Section

6126.5.

(2) Held liable in a civil action by final judgment or entry

of a stipulated judgment, if the action alleged fraud, or the

use of an untrue or misleading representation, or the use of

an unfair, unlawful, or deceptive business practice.

(3) Convicted of a misdemeanor violation of this chapter.

(4) Had a civ il judgment e ntered aga inst him or her in an

action arising out of the applicant's negligent, reckless, or

willful failure to properly perform his or her obligation as

a legal doc ument assistan t or unlawful de tainer assistant.

(5) Had his or her registration revoked pursuant to Section

6413.
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(c) If the county clerk  finds that the app licant has failed to

demon strate having met the requisite requirements of Section

6402 or 6402.1, or that any of the paragraphs of subdivision (b)

apply,  the county clerk, within three business days of

submission of the application and fee, shall return the

application and fee to the  applicant w ith a notice to th e

applicant indicating the reason for the denial and the method of

appeal.

(d) The denial of an application may be appealed by the

applicant by submitting, to the director, the following:

(1) The completed application and notice from the county

clerk specifying the reasons for the denial of the

application.

(2) A copy of any final judgment or order that resulted from

any conviction or civil judgment listed on the application.

(3) Any relevant information the applicant wishes to

include for the record.

(e) The dire ctor shall  order the applicant's certificate of

registration to be granted if the director determines that the

issuance of a certificate o f registration is not likely to expose

consumers to a significant risk of harm based on a review of the

application and any other in form atio n re latin g to  the a ppl ican t's

unlawful act or unfair practice described in paragraphs (1) to

(5), inclusive, o f subdivision (b ).  The dire ctor shall  order the

app lica nt's  certificate of registration to be denied if the director

determines that issuance o f a certificate of registration is likely

to expose consumers to a significant risk of harm based on a

review of the application  and any othe r information  relating to

the applicant's unlawful act or unfair pra ctice describ ed in

paragraphs (1) to (5), inclusive, of subdivision (b).  The

director shall send to the applicant and the county clerk a

written decision listing the reasons re gistration shall  be granted

or denied within 30 days of the submission of the matter.

(f) If the director orders that the certificate of registration be

granted, the applican t may resubm it the application, with the

approp riate application fee and the written decision of the

director.  The county clerk shall grant the certificate of

registration to the applicant within three business days of being

supplied this in formation.   (A dded b y Stats. 2002 , ch. 1018 .)

§6407. (Added  by Stats. 199 3, ch. 110.  Repealed b y Stats.

2002, c h. 1018 .)

§6407. (Added by Stats. 1998, ch. 1079.  Repealed by Stats.

2002, c h. 1018 .)

§6407.  Register; identification cards

(a) The county clerk shall maintain a register of legal document

assistants, and a register of unlawful detainer assistants, assign

a unique num ber to eac h legal doc ument assistan t, or unlawful

detainer assistant, and issue an identification card to each one.

Additional cards for employees of legal document assistants or

unlawful detainer assistants shall be issued upon the payment

of ten dollars ($10) for each card.  Upon renewal of

registration, the same num ber shall  be assigned, provided there

is no lapse in the  period o f registration. 

(b) The identification ca rd shall be a c ard 31/2  by 21/4 inches,

and shall contain  at the top, the title "Legal Document

Assistant"  or "Unlawful Detainer Assistant," as appropriate,

followed by the registrant's name, address, registration number,

date  of expiration, and county of registration.  It shall also

contain  a photograph of the registrant in the lower left corner.

The front of the card, above the title, shall also contain the

following statement in 12-point boldface  type:  "This pe rson is

not a lawyer."  T he front of the c ard, at the bo ttom, shall also

contain  the following statement in 12-poin t boldface type:

"The county clerk has not evaluated this person's knowledge,

experience, or services."  (Added by Stats. 2002, ch. 1018.) 

§6408.  (Added by Stats. 1993, ch. 1011.  Repealed by Stats.

2002, c h. 1018 .)

§6408.  (Added by Stats. 1998, ch. 1079.  Repealed by Stats.

2002, c h. 1018 .)

§6408.  Disclosure of registration required

The registrant's name, business address, telephone number,

registration number, expiration date of the registration, and

county of registration shall appear in any solicitation or

advertisement, and on any papers or documents prepared or

used by the registrant, including, but not limited to, contracts,

letterhead, business cards, correspondence, documents, forms,

claims, petitions, checks, receipts, money orders, and

pleadings.  (A dded b y Stats. 2002 , ch. 1018 .)

§6408.5  Advertisements and solicitation; required

disclaime rs

(a) All advertisements or solicitations published, distributed, or

broadcast  offering legal document assistant or unlawful

detainer assistant services sh all include the following statemen t:

"I am not a n attorney.  I  can only provide self help services at

your specific direction."  This subdivision does not apply to

classified or "yellow pages" listings in a telephone or business

directory of three lines or less that state only the name, address,

and telephone  number o f the legal doc ument assista nt or

unlawful detain er assistant. 
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(b) If the advertisement or solicitation is in a language other

than English, the statement required by subdivision (a) shall be

in the same language as the advertisement or solicitation.

(Added by Stats. 2002, ch. 1018.) 

§6409. (Added by Stats. 1993, ch. 1011.  Repealed by Stats.

2002, c h. 1018 .)

§6409.  (Added by Stats. 1998, ch. 1079.  Rep ealed by Stats.

2002, c h. 1018 .)

§6409.  Retention of original documents prohibited 

No legal document assistant or unlawful detainer assistant shall

retain in his or her possession origin al docum ents of a client.

A legal document assistant or an unlawful de tainer assistant

shall immediate ly return all of a  clie nt's  original doc uments to

the client in any on e or more  of the following  circumstanc es: 

(a) If the client so requests at any time.

(b) If the written contra ct required  by Section 6410 is not

executed or is rescinded, canceled, or voided fo r any reason . 

(c) If the services described pursuant to paragraph (1) of

subdivision (b) of Section 6410 have been completed.  (Added

by Stats. 200 2, ch. 101 8.)

§6410. (Added  by Stats. 1993, ch. 101 1.  Repealed b y Stats.

2002, c h. 1018 .)

§6410.  (Added  by Stats. 199 8, ch. 107 9.  Repealed by Stats.

2002, c h. 1018 .)

§6410.  Written contracts; contents; rescinding and

voiding

(a) Every legal document assistant or unlawful detainer

assistant who enters into a contract or agreement with a client

to provide se rvices shall,  prior to providing any services,

provide the client with a written contract, the contents of which

shall be prescribed by regulations adopted by the Department

of Consum er Affairs.  

(b) The written contract shall include all of the following

provisions:

(1) The services to be performed.

(2) The  costs of the serv ices to be p erformed . 

(3) There sh all be printed  on the face o f the contract in

12-point boldface type a statement that the legal document

assistant or unlawful detainer assistant is not an attorney

and may not perform the legal services that an attorney

performs.

(4) The contract shall contain a statement in 12-point

boldface type that the co unty clerk has not evaluated or

approved the registrant's knowledge or experience, or the

quality of the registrant's services.

(5) The co ntract shall con tain a statemen t in 12-point

boldface type that the consumer may obtain information

regarding free or low-cost representation through a local

bar association or legal aid foundation and that the

consumer may contact local law enforcement, a district

attorney,  or a legal aid foundation if the consumer believes

that he or she has been a victim of fraud, the unauthorized

practice o f law, or any othe r injury.

(6) The co ntract shall con tain a statemen t in 12-point

boldface type that a legal d ocumen t assistant or unla wful

detainer assistant is not permitted to engage in the practice

of law, including providing any kind of advice, explanation,

opinion, or recomm endation to  a consum er about p ossible

legal rights, remedies, defenses, options, selection o f forms,

or strategies.

(c) The contract shall be written both in English and in any

other language comprehended  by the client and  principally

used in any oral sales p resentation o r negotiation le ading to

execution of the contract.  The legal document assistant or the

unlawful detainer assistant is responsible for translating the

contract into the language principally used in any oral sa les

presentation or negotiation leading to the execution of the

contract. 

(d) Failure of a leg al docum ent assistant or unlawful detainer

assistant to comply with subdivisions (a), (b), and (c) shall

make the contract or agreement for services voidable at the

option of the client.  Upo n the voiding  of the contrac t, the legal

document assistant or unlaw ful detainer assista nt shall

immediate ly return in full any fees p aid by the clien t.

(e) In addition to any other right to rescind, the client shall have

the right to rescind the co ntract within  24 hours of the signing

of the contract.  The client may cancel the contract by giving

the legal document assistant or the unlawful detainer assistant

any written statement to the effect that the contract is canceled.

If the client gives notice o f cancellation b y mail addre ssed to

the legal document assistant or unlawful detainer assistant, with

first-class postage prepaid, cancellation is effective upon the

date indicated on the postmark. Upon the voiding or rescinding

of the contract or agreement for services, the legal document

assistant or unlawful de tainer assistant sha ll immediate ly return

to the client any fees paid by the client, except fees for services

that were actually, necessarily, and reasonably performed on

the client's behalf  by the legal document assistant or unlawful

detainer assistant with the client's knowing and express written

consent.   The requirements of this subdivision shall be

conspicu ously set forth in the written contract.  (Added by

Stats. 2002 , ch. 1018 .)
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§6410 .5 First-in-person or telephonic solicitation;

disclaimers and statements prior to conversation

(a) It is unlawful for any legal document assistant or unlawful

detainer assistant, in the first in-perso n or telepho nic

solicitation of a prospective client of legal document or

unlawful detainer assistant services, to enter into a contract or

agreement for services or accept any compensation unless the

legal document assistant or the unlawful detainer assistant

states orally, clearly, affirmatively and expressly all of the

following, before making any other statement, except

statements  required by law in telephonic or home solicitations,

and a greeting, or asking the prospective client any questions:

(1) The identity of the person making the solicitation.

(2) The trade name of the person represented by the person

making the so licitation, if any.

(3) The kind of services being offered for sale.

(4) The statement:  "I am not an attorney" and, if the person

offering legal document assistant or unlawful detainer

assistant services  is a partnership or a corporation, or uses

a fictitious business name, "(name) is not a law firm.  I/we

cannot represent you in co urt, advise you about your legal

rights or the law, or select legal forms for you." 

(b) If the first contact between a legal document assistant or an

unlawful detainer assistant and a prospective client is initiated
by the prospective client, it is unlawful for the legal document

assistant or unlaw ful detainer assista nt to enter into a contract
or agreement for services or accept any compen sation unless

the legal document assistant or the unlawful detainer assistant
states orally, clearly, affirmatively and expressly, during that
first contact, and before offering any contract or agreement for

services to the prosp ective client, the fo llowing: "I am  not an

attorney (and, if the person offering legal document assistant or

unlawful detainer assistant services is a partnership or a

corporation, or uses a fictitious business name, "(name) is not

a law firm.")  (I/We) cannot (1) represent you in court, (2)

advise you abou t your legal rights  or the law, or (3) select legal

forms for you."  After making this statement, and before

offering the prospective client a contract or agreement for

services, a legal document assistant or unlawful detainer
assistant who has ma de the statem ent in accordance with  this
subsection may ask the p rospective  client to read the "Notice

to Consumer" set forth below, and after allowing the

prospective client time to rea d the notice, may ask the

prospective client to sign and date the notice.  Th e notice shall

be set forth in black, bold, 14-point type on a separate, white,

81/2  by 11 inch sheet of paper which contains no other print or
graphics, an d shall be in the following fo rm.  The n otice shall

contain  only the appropriate name or other designation from
those indicated in brackets below.  At the time a prospective
client signs the notice and before that prosp ective client is
offered any contract or agreement for signature, the legal

document assistant or unlawful detainer assistant shall give the

prospective client a clearly legible copy of the signed notice.

A legal document assistant or unlawful detainer assistant shall
not ask or require a prospective client or a client to sign any

other form of acknowledgment regarding this notice.

NOTICE TO CONSUMER 

DO NOT SIGN ANYTHING

BEFORE YOU READ THIS PAGE

In the first conversation when you contacted [the unlawful

detainer assistant or the legal document assistant], did [he or

she] explain  . . . . . .

[Name of unlawful detainer assistant or legal document

assistant] is not an a ttorney.

[Name of corporation or partnership, if any, that is offering

legal document assistant services or unlawful detainer assistant

services] is not a law firm.

[He/she/na me of the bu siness] canno t represent yo u in court.

[He/she/name of the business] cannot advise you about your
legal rights or the law.

[He/she/name of the business] cannot select legal forms for
you.

Choose one:

      Yes, [he/she] explained.

      No, [he/she] did not explain.

Date:

Signature:    

(Added  by Stats. 200 2, ch. 101 8.)

§6411. (Added  by Stats. 199 3, ch. 101 1. Repe aled by Sta ts.
2002, c h. 1018 .)

§6411.  (Added by S tats. 1998, ch. 1079.  Repealed by Stats.
2002, c h. 1018 .)

§6411.  Unlaw ful acts

It is unlawful for any person engaged in the business or acting

in the capacity of a legal document assistant or unlawful
detainer assistant to do any of the following:

(a) Make fa lse or mislead ing statements to the consumer
concerning the subject matter, legal issues, or self-help  service
being provided by the legal document assistant or unlawful
detainer assista nt.
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(b) Make any guarantee or promise to a client or prospective
client, unless the guara ntee or pro mise is in writing and the

legal document assistant or unlawful detainer assistant has a
reasonable factual basis for making the guarantee or promise.

(c) Make a ny statement tha t the legal doc ument assistant or
unlawful detainer assistant can or will obtain favors or has

special influenc e with a court, o r a state or fede ral agency.

(d) Provide assistance or advice which constitutes the unlawful

practice of law pursuant to Section 6125, 6126, or 6127.

(e) Engage in the unauthorized practice of law, including, but

not limited to, giving any kind of advice, explanation, opinion,

or recom mendatio n to a consumer abo ut possible legal rights,

remedies,  defenses, options, selection of forms, or strategies.

A legal document assistant shall comple te docum ents only in

the manner prescribed by subdivision (d) of Section 6400.

(f) Use in the person's business name or advertising the words
"legal aid," "legal services," or any similar term that has the

capacity,  tendency, or likelihood to mislead members of the

public  about that person's status as a nonprofit corporation or
governm entally supported organization offering legal services

without charge to indigent people, or employing members of
the State Bar to provide those services.   (Added by Stats.
2002, c h. 1018 .)

§6412. (Two former provisions of the same number added by
Stats. 1998, ch. 107 9.  Two pro visions of the same number
repealed  by Stats. 200 2, ch. 101 8.)

§6412.  Recovery of damages from bonds; filing of

new bonds required

(a) Any owner or manager of residential or commercial rental

property,  tenant, or othe r person w ho is award ed dama ges in

any action or p roceedin g for injuries caused b y the acts of a

registrant while in the performance of his or her d uties as a

legal document assistant or unlawful detainer assistant may

recover damages from the bond or cash deposit required by

Section 6405.

(b) If there has been a recovery against a bond or cash  deposit

under subdivision (a) and the registration has not been revoked

pursuant to Section 6 413, the re gistrant shall file a new bond or

deposit  an addition al amount o f cash within 30  days to reinstate
the bond or cash deposit to the amount required by Section
6405.  If the registrant does not file a bond, or dep osit this

amount within 30 days, his or her certificate of registration

shall be revo ked.  (Add ed by Stats. 2 002, ch. 1 018.)

§6412.1.  (Added by Stats. 1998, ch. 1079.  Repealed by Stats.

2002, c h. 1018 .)

§6412.1.  Remedies for violation; attorney’s fees

(a) Any perso n injured b y the unlawful act o f a legal document
assistant or unlawful detainer assistant shall retain all rights and

remedies cognizab le under law.  T he penaltie s, relief, and
remedies provided in this chapter are not exclusive, and do not
affect any other penalties, relief, and remedies provided by law.
(b) Any person injured by a violation of this c hapter by a  legal

document assistant or unlawful detainer assistant may file a

complaint and seek re dress in any superior court for injunctive

relief, restitution, and damages.  Attorney's fees shall be

awarded to the prevailing plaintiff.  A claim under this chapter

may be maintaine d in small  claims court, if the claim and relief

sought are within the small  claims court's jurisdiction.   (Added

by Stats. 200 2, ch. 101 8.)

§6412.5.  Waivers from client

A legal document assistant or an unlawful detainer assistant

may neit her  seek no r ob tain  a cli ent's  waiver of any of the

provisions of this chapter.  A ny waiver of the  provisions o f this

chapter is contrary to public policy, and is void and

unenforce able.    (Add ed by Stats. 2 002, ch. 1 018.)

§6413. (Added by Stats. 1993 , ch. 1011. Rep ealed by Stats.

2002, c h. 1018 .)

§6413 .  (Added by Stats. 1998, ch. 1079.  Repealed by Stats.

2002, c h. 1018 .)

§6413.  Revocation of registration 

The county clerk shall revoke the registration of a legal

document assistant or unlawful detainer assistant upon receipt

of an official document or record stating that the registrant has

been found guilty of the unauthorized practice of law pursuant

to Section 6125, 6126, or 6127, has been found guilty of a

misdemeanor violation of this chapter, has  been foun d liable

under Section 6126.5, or that a civil judgment has been entered

against the registrant in an action arising out of the r egis tran t's

negligent,  reckless, or willful failure to properly perform his or

her obligation a s a legal doc ument assista nt or unlawful

detainer assistant.  The county clerk shall be given notice of the

disposition in any court action by the city attorney, district

attorney,  or plaintiff, as applicable.  A registrant whose

registration is revoked pursuant to this section may reapply for

registration three years after the revocation .   (Added by S tats.

2002, c h. 1018 .)

§6414.  (Added by Stats. 1993, ch. 1011.  Repealed by Stats.

2002, c h. 1018 .)

§6414.  Appeal of revocation of registration
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A registrant whose ce rtificate is revoke d shall be en titled to

challenge the decis ion in a court of competent jurisdiction.

(Added  by Stats. 200 2, ch. 101 8.)

§6415.  (Added by Stats. 1993, ch. 1101.  Rep ealed by Stats.

2002, c h. 1018 .)

§6415.  (Added by Stats. 1998, ch 1079.  Repealed by Stats.

2002, c h. 1018 .)

§6415.  Penalties

A failure, by a person who engages in acts of a legal document

assistant or unlawful detainer assistant, to comply with any of

the requirements of Section 6401.6, 6402, 6408, or 6410,

subdivision (a), (b), or (c) of Section 6411, or Section 6412.5

is a misdemeanor pun ishable by a fine of not less than one

thousand dollars ($1,000) or more than two thousand dollars

($2,000), as to each client with respect to whom a violation

occurs, or imprisonment for not more than one year, or by both

that fine and imprisonment. Payment of restitution to a client

shall take prece dence o ver payme nt of a fine.  (Added by Stats.

2002, c h. 1018 .)

§6416. (Added  by Stats. 1998, c h 1079.  Rep ealed by Stats.

2002, c h. 1018 .)

§6450. Paralegals—Definition; Scope and Limitations
of Lawful Activities; Qualifications; Certification

(a) "Paralegal" me ans a person wh o holds him self or herself out

to be a paralegal, who is qualified by education, training, or

work experience, who either co ntracts with or is  employed by

an attorney, law firm, corporation, governmental agency, or

other entity, and who performs substantial legal work under the

direction and supervision of an active member of the State Bar

of California, as defined in Section 6060, or an attorney

practicing law in the federal courts of this state, that has been

specifically  delegated by the attorney to him or her. Tasks

performed by a paralegal may include, but are not limited to,

case planning, development, and management; legal research;

interviewing clients; fact gathering and retrieving information;

drafting and analyzing legal documents; collecting, compiling,

and utilizing technical information to make an independent

decision and reco mmend ation to the supervising attorney; and

representing clients before a state or federal administrative

agency if that representation is permitted by statute, court rule,

or administrative rule or regulation.

(b) Notwithstanding subdivision (a), a paralegal shall not do

any of the following:

(1) Provide legal advice.

(2) Rep resent a client in co urt.

(3) Select, explain, draft, or recommend the use of any legal

document to or for any person other than the attorney who

directs and  supervises the  paralegal.

(4) Act as a runner or capper, as defined in Sections 6151

and 6152.

(5) Engage in conduct that constitutes the unlawful practice

of law.

(6) Contract with, or be employed by, a natural person other

than an attorney to perform p aralegal services.

(7) In connection with providing  paralegal services, induce

a person to make an investment, purchase a financial

product or service, or enter a transaction from which

income or profit, or both, purportedly may be derived.

(8) Establish the fee s to charge a client for the services the

paralegal performs, which shall be established by the

attorney who supe rvises the para legal's work. T his

paragraph does not apply to fees charged by a paralegal in

a contract to  provide paralegal services to an attorney, law

firm, corporation, governmental agency, or other entity as

provided in subdivision (a).

(c) A paralegal shall possess at least one of the following:

(1) A certificate of completion of a paralegal program

approved by the American Bar Association.

(2) A certificate of completion of a paralegal program at, or

a degree from, a postsecondary institution that requires the

successful completion of a minimum of 24 semester, or

equivalent,  units in law-related courses and that has been

accredited by a national or regional accrediting

organization or approved by th e Burea u for Private

Postsecondary and Vocational Education.

(3) A baccalaureate degree or an advanced degree in any

subject, a minimum of one year of law-related experience

under the supervision of an attorney who has been an active

member of the State Bar of California for at least the

preceding three years or who has practiced in the federal

courts  of this state for at least the preceding three years, and

a written declaration from this attorney stating that the

person is qualified to perform  paralegal tasks.

(4) A high school diploma or general equivalency diploma,

a minimum of three years of law-related experience under

the supervision of an attorney who has been an active

member of the State Bar of California for at least the

preceding three years or who has practiced in the federal

courts  of this state for at least the preceding three years,  and

a written declaration from this attorney stating that the

person is qualified to p erform pa ralegal tasks. This
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experience and training shall be completed no later than

December 31, 2003.

(d) All paralega ls shall be required to certify completion every

three years of four hours of mandatory continuing legal

education in legal ethics. All continuing legal education courses

shall meet the requirements of Section 6070. Every two years,

all paralegals shall be required to certify completion of four

hours of mandatory continuing education in either general law

or in a specialized area of law. Certification of these continuing

education requirements shall be made with th e pa rale gal's

supervising attorney. Th e paralegal shall be responsible for

keeping a record o f the paralegal' s certifications.

(e) A paraleg al does no t include a nonlawyer who provides

legal services directly to members of the public or a legal

document assistant or unlawful detainer assistant as defined in

Section 6400.

(f) If a legal document assistant, as defined in subdivision (c)

of Section 6400, has registered, on or before January 1, 2001,

as required by law, a business name that includes the word

"paraleg al," that person may continue to use that business name

until he or she is req uired to  renew registration. (g) This section

shall remain in effect only until January 1, 2004, and as of that

date is repealed, unless a later enacted  statute, which is  enacted

before January 1, 2004, d eletes or exten ds that date. (Added. by

Stats. 2000, ch. 439.  Amended by Stats. 2001, ch. 311 ; Stats.

2002, c h. 664.)

§6450. Paraleg als— Definitio n; Sco pe an d Lim itations

of Lawful Activities; Qualifications; Certification

(a) "Paralegal" means a person who holds himse lf or herself  out

to be a paralegal, who is qualified by education, training, or

work experience, who either contracts with or is employed by

an attorney, law firm, corporation, governmental agency, or

other entity, and who performs substantial legal work under the

direction and supervision of an active membe r of the State  Bar

of California, as defined in Section 6060, or an attorney

practicing law in the federal courts of this state, that has been

specifically  delegated  by the attorney to him or her. Tasks

performed by a paralegal include, but are not limited to, case

planning, development, and management; legal research;

interviewing clients; fact gathering and retrieving information;

drafting and analyzing legal documents; collecting, compiling,

and utilizing technical information to make an independent

decision and reco mmend ation to the supervising  attorney;  and

representing clients before  a state or fede ral administr ative

agency if that representation is permitted by statute, court rule,

or administrative rule or regulation.

(b) Notwithstanding subdivision (a), a paralegal shall not do the

following:

(1) Provide legal advice.

(2) Rep resent a client in co urt.

(3) Select, explain, draft, or recommend the use of any legal

document to or for any person other than the attorney who

directs and  supervises the  paralegal.

(4) Act as a runner or capper, as defined in Sections 6151

and 6152.

(5) Engage in conduct that constitutes the unlawful practice

of law.

(6) Contract with, or be employed by, a natural person other

than an attorney to perform p aralegal services.

(7) In connection with providing paralegal services, induce

a person to make an  investment,  purchase a financial

product or service, or enter a transaction from which

income or profit, or both, purportedly may be derived.

(8) Establish the fees to charge a client for the services the

paralegal performs, w hich shall be es tablished b y the

attorney who supe rvises the para legal's work. T his

paragraph does not apply to fees charge d by a para legal in

a contract to provide paralegal services to an attorney,  law

firm, corpo ration, gove rnmental age ncy, or other entity as

provided in subdivision (a).

(c) A paralegal shall possess at least one of the following:

(1) A certificate of completion of a paralegal program

approved by the American Bar Association.

(2) A certificate of completion of a paralegal program at, or

a degree from, a postsecondary institution that requires the

successful completion of a minimum of 24 semester, or

equivalent,  units in law-related courses and that has been

accredited by a national or regional accrediting

organization or approved by the B ureau for P rivate

Postsecondary and Vocational Education.

(3) A baccalaureate degree or an advanced degree in any

subject,  a minimum of one year of law-related experience

under the supervision of an attorney who has been an active

member of the State Bar of California for at least the

preceding three years or who has practiced in the federal

courts  of this state for at least the preceding three years, and

a written declara tion from this attorney stating that the

person is qualified to perform  paralegal tasks.

(4) A high school diploma or general equivalency diploma,

a minimum of three years of law-related experience under

the supervisio n of an attorney who has been an active

member of the State Bar of California for at least the

preceding three years or who has practiced in the federal

courts  of this state for at least the preceding three years,  and

a written declara tion from this atto rney stating that the

person is qualified to perform paralegal tasks. This
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experience and training shall be completed no later than

December 31, 2003.

(d) All paralega ls shall be required to certify completion every

three years of four hours of mandatory continuing legal

education in legal ethics. All continuing legal education courses

shall meet the requirements of Section 6070. Every two years,

all paralegals shall be required to certify completion of four

hours of mandatory continuing education in either general law

or in a specialized area of law. Certification of these continuing

education requirements shall be made with th e pa rale gal's

supervising attorney. Th e paralegal shall be responsible for

keeping a record o f the paralegal' s certifications.

(e) A paraleg al does no t include a nonlawyer who provides

legal services directly to members of the public, or a legal

document assistant or unlawful detainer assistant as defined in

Section 6400, unless the person is a p erson desc ribed in

subdivision (a).

(f) This section shall become operative on January 1, 2004.

(Added by Stats. 2000, ch. 439 .  Amended b y Stats. 2001, ch.

311; Stats. 2 002, ch. 6 64.)

§6451. Paralegals—Attorney Supervision

It is unlawful for a paralegal to perfo rm any services for a

consumer except as performed under the direction and

supervision of the attorney,  law firm, corporation, government

agency,  or other entity that employs or contracts with the

paralegal.  Nothing in this chapter shall prohibit a paralegal

who is employed by an attorney, law firm, governmental

agency,  or other entity from providing  services to a consumer

served by one of these entities if those services are specifica lly

allowed by statute, case la w, court rule, or federa l or state

administrative rule or regulation.  "Consumer"  means a natural

person, firm, association , organization, partnership, business

trust, corporation, or public entity. (Added by Stats. 2000, ch.

439.  Am ended b y Stats. 2001 , ch. 311.)

§6452. Paralegals—Ide ntification Req uirements;

Liability of Supervising Attorney 

(a) It is unlawful for a person to identify himself or herself as

a paralegal on any adv ertisement,  letterhead, business card or

sign, or elsewhere unless he or she has met the qualifications of

subdivision (c) of Sectio n 6450  and perfo rms all services under

the direction and supervision of an attorney who is an active

member of the State Bar of California or an attorney practicing

law in the federal co urts of this state who is resp onsible  for all

of the services performed by the paralega l.  The business card

of a paralegal shall include the name of the law firm where he

or she is employed or a statement that he or she is employed by

or contrac ting with a licensed  attorney.  

(b) An attorney w ho uses the se rvices of a  paralegal is liable for

any harm cause d as the result o f the paralegal's negligence,

miscondu ct, or violation of this chapter. (Added b y Stats. 2000,

ch. 439.)

§6453. Paralegals— Duty of Con fidentiality

A paralegal is subject to  the same duty as an attorney specified

in subdivision  (e) of Sectio n 6068  to maintain invio late the

confidentiality,  and at every peril to himself or her self to

preserve the attorney-client privilege, of a consumer for whom

the paralegal has provided any of the services described in

subdivision (a) of Section 6450.  (Added by Stats. 2000, ch.

439.)

§6454. Paralegals—Terminology

The terms "paralegal," "legal assista nt," "attorne y assistant,"

"freelance paralegal," "independent paralegal," and "contract

paralegal"  are synonymous for purposes of this cha pter. 

(Added  by Stats. 200 0, ch. 439 .)

§6455. Paralegals—Violations; Civil and Criminal
Remedies; Attorney Fees

(a) Any consumer injured by a violation of this chapter may file

a complaint and seek redress in any municipal or superior court

for injunctive relief, restitution, and damages.  Attorney's fees

shall be awar ded in this actio n to the prev ailing plaintiff.   

(b) Any person who violates the provisions of Section 6451 or

6452 is guilty of an infraction for the first violation, wh ich is

punishable  upon conviction by a fine of up to two thousand five

hundred dollars ($2,500) a s to each consumer with resp ect to

whom a violation occurs,  and is guilty of a misdemeanor for the

second and each subseq uent violation , which is punisha ble

upon conviction by a fine of two thousand five hundred dollars

($2,500) as to each consumer with respect to whom a violation

occurs, or imprisonment in a county jail for not more than one

year, or by both that fine and imprisonment.  Any person

convicted of a violation of this section shall be ordered by the

court to pay restitution to  the victim pursu ant to Section 12 02.4

of the Pena l Code.  (A dded b y Stats. 2000 , ch. 439.)

 

§6456. Paralegals—Exemptions

An individual em ployed b y the state as a paralegal, legal

assistant, legal analyst, or similar title, is exempt from the

provisions  of this chapter. (A dded b y Stats. 2000 , ch. 439.)

§7190. Advertisement or Promotional Materials; Use

of Public O fficial's Nam e or Positio n; Disclaim er 

(a) The name or position of a public officia l may not be u sed in

an advertisement or any promotional material by a person
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licensed under this chapter, without the written authorization of

the public official. A  printed advertisement or promotional

material that uses the name or p osition of a  public official w ith

that public official's written authorization, shall also include a

disclaimer in at least 10-po int roman b oldface type , that shall

be in a color or  print which co ntrasts with the background so  as

to be easily legible, and set apart from any other printed matter.

The disclaimer sh all consist of a statement that reads "The

name of (specify name of public official) does not imply that

(specify name of p ublic official) endorses this product or

service in (his or her) official capacity and does not imply an

endorsement by any governmental entity." If the advertisement

is broadcast, this statement shall be read in a  clearly audib le

tone of voice.

(b) For purposes of this section, "public official" means a

member, officer, employee, or consultant of a local government

agency,  as defined in Section 82041 of the Government Code,

or state agency,  as defined in Section 82049 of the Government

Code. (A dded b y Stats. 1994 , ch. 1135 .)

§1753 8.4  Unsolicited Advertising Distributed by Fax

or E-m ail

(a) No per son or entity conducting  business in this state sh all

facsimile (fax) or cause  to be faxed , or electronically ma il

(e-mail)  or cause to be e-mailed, documents consisting of

unsolicited advertising material for the lease , sale, rental, gift

offer, or other disposition of any realty, goods, services, or

extension of credit unless:

(1) In the case of a fax, that person or entity establishes a

toll-free telephone number that a recipient of the unsolicited

faxed docume nts may call to notify the sender not to fax the

recipient any further unsolicited docum ents.

(2) In the case of e -mail, that person or entity establishes a

toll-free telephone number or valid sender operated return

e-mail address that the recipient of the unsolicited

documents  may call or e-mail to notify the sender not to

e-mail any further unsolicited docume nts.

(b) All unsolicited faxed or e-mailed  docume nts subject to this

section shall include a statement informing the recipient of the

toll-free telephone number that the recipient m ay call, or a valid

return address to which the recipient may write or e-mail, as the

case may be, notifying the sender not to fax or e-mail the

recipient any further unsolicited documents to the fax number,

or numbers, or e-mail address, or addresses, specified by the

recipient.

In the case of faxed material, the statement shall be in at least

nine-point type.  In the case of e-mail, the statement shall be the

first text in the body of the message and shall be of the same

size as the majority of the text of the message.

(c) Upon notification by a recipient of his or her request no t to

receive any further unsolicited faxed or e-mailed documents, no

person or entity conducting business in this state shall fax or

cause to be faxed or e-mail or cause to be e-mailed any

unsolicited d ocumen ts to that recipien t.

(d) In the case of e-mail, this section shall apply when the

unsolicited e-mailed documents are delivered to a C alifornia

resident via an electronic mail service provider's service or

equipment located in this sta te.  For these p urposes " electronic

mail service provider" means any business or organization

qualified to do business in this state  that provides individuals,

corporations,  or other entities the ability to send or receive

electronic  mail through equipment located in this state and that

is an intermed iary in sending o r receiving ele ctronic mail.

(e) As used in this section, "unsolicited e-mailed documents"

means any e-mailed document or documents consisting of

advertising material for the lease, sale, rental, gift offer, or

other disposition of any realty, goods, services, or extension of

credit that meet both of the following requ irements:

(1) The documents are addressed to a recipient with whom

the initiator does not have an existing business or personal

relationship.

(2) The do cuments  are not sent at the request of, or with the

express co nsent of, the rec ipient.

(f) As used in this section, "fax" or "cause to be faxed" or

"e-mail"  or "cause to be e-mailed" does not include or refer to

the transmission of any documents by a telecommunications

utility or Internet service provider to the extent that the

telecommunications utility or Internet service  provider  merely

carries that transmission over its network.

(g) In the case of e-mail that consists of unsolicited advertising

material for the lease, sale, rental, gift offer, or other

disposition of any realty, goods, services, or extension of

credit,  the subject line of each and every message shall include

"ADV :" as the first four characters.  If the se message s contain

information that consists of unsolicited advertising material for

the lease, sale, rental, g ift offer, or other d isposition of any

realty, goods, services, or extension of credit, that may only be

viewed, purchased, rented, leased, or held in  possession by an

individual 18 years of age and older, the subject line of each

and every message shall include "ADV :ADLT"  as the first

eight characters.

(h) An employer who is the registered owner of more than one

e-mail address may notify the person or entity conducting

business in this state e-mailing or causing to be e-mailed,

docum ents consisting of unsolicited advertising material for the

lease, sale, rental, gift offer, or other disposition of any realty,

goods,  services, or ex tension of credit of the desire to cease

e-mailing on behalf  of all of the employees who ma y use

employer-provided and emp loyer-contro lled e-mail  addresses.

(i) This section, or any part of this section, shall become

inoperative on and after the date that federal law is enacted that

prohibits  or otherwise regulates the transmission of unsolicited
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advertising by electronic mail (e-mail).  (Added by Stats.1992,

ch. 564. A mended  by Stats.199 8, ch. 865 .)

§22440. Engaging in the Business or Acting in the
Capacity of an Immigration Consultant

It is unlawful for any person, for compensation, other than

persons authorized to practice law or authorized by federal law

to represent persons before the Board of Immigration Appea ls

or the United States Immigration and Naturalization Service, to

engage in the business or act in the capacity of an immigration

consultant within this state except as provided by this chapter.

(Added by Stats. 1986, ch. 248.)   

§22441. Immigration Consultants; Definitions

(a) A person engages in the business or acts in the capacity of

an immigration consultant when that person gives nonlegal

assistance or advice on an immigration matter.  That assistance

or advice  includes, but is n ot limited to:  

(1) completing a form provided by a federal o r state agency

but not advising a person as to their answers on those

forms; 

(2) translating a person's answers to que stions posed  in

those forms ; 

(3) securing for a person supp orting documents, such as

birth certificates, which may be necessary to comp lete those

forms; 

(4) submitting co mpleted fo rms on a p erson's beha lf and at

their request to the Immigration and Naturalization Service;

and

(5) making referrals to persons who could undertake legal

representation activities for a person in an immigration

matter.

(b) "Immigration matter" means any proceeding, filing, or

action affecting the immigration or citizenship status of any

person which arises under immigration and naturalization law,

executive order or presidential proclamation, or action of the

United States Immig ration and N aturalization S ervice, the

United States Department of State or the United States

Department of Labor.

(c) "Compensation" means mon ey, property, or anything else

of value.   

(d) Every person engaged in the business or acting in the

capacity  of an immigra tion consultan t shall only offer nonlegal

assistance or advice in an immigration matter as defined in

subdivision (a).  Any act in violation of subdivision (a) is a

violation of this chapter.  (Added by S tats. 1986, ch. 248.

Amend ed by Stats. 1 987, ch. 4 84.)

§22442. Immigration C onsultants— Written Con tract;
Requisite Provisions

(a) Every person engaged in the business or acting in the

capacity  of an immigra tion consult ant who enters into a

contract or agreement with a client to provide services shall,

prior to providing any services, provide the client with a written

contract,  the contents of which shall be prescribed by the

Department of Consumer Affairs in regulations ad opted b y it.

  

(b) The written contrac t shall include provisions relating to the

following:    

(1) The  services to be  performe d.    

(2) The co sts of the services to be performed.    There shall

be printed on the face of the contract in 10-point bold type

a statement that the immigration consultant is not an

attorney and may not perform the legal services that an

attorney per forms.    

(c) The written contract shall not include provisions relating to

the following:   

(1) Any guarantee or promise, unless the immigration

consultant has some basis in fact for making the guarantee

or prom ise.    

(2) Any statement that the immigration consultant can or

will obtain  special favors from or has  special influenc e with

the United States Immigration and Naturalization Service.

 

(d) The pro visions of the written contra ct shall be stated  both

in English and  in the language  of the client.    

(e) The client shall have the right to rescind  the contract w ithin

72 hours of signing the contract.  T he contents o f this

subdiv ision shall be conspicuously set forth in the written

contract in b oth English a nd the langua ge of the client.   

(f) A violation o f this section is a misd emeano r.    

(g) This section does not apply to employees of nonpro fit,

tax-exempt corporations who help clients, free of charge or  for

a fee, including reasonable costs, consistent with that

authorized by the United States Immigration and Naturalization

Service for qualified designated entities, complete application

forms in an immigration matter.  (Added by Stats. 1986, ch.

248.  Am ended b y Stats. 1987 , ch. 484.)
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§2244 2.2  Immigration Consultants—Posted Notice;
Advertisement Notice; Required Information; Written
Disclosu re

(a) An immigration consultant shall conspicuously display in

his or her office a notice that shall be at least 12 inches by 20

inches with boldface type or print with each character at least

one inch in height and width in English and in the native

language of the consultant's clientele, the following

information :   

(1) The full name, address, and evidence of compliance

with any applicable bonding requirement including the

bond nu mber, if any.  

(2) A statem ent that the con sultant is not an atto rney.   

(b) Prior to providing any services, an immigration consultant

shall provide the client with a written disclosure that shall

include the immigration consultant's name, address, telephone

number, agent for service of process, and evidence of

compliance with any applicable bonding requirement,  including

the bond  number, if any.   

(c) (1) Except as provided in paragraph (2) or (3), an

immigration consultant who prints, displays, publishes,

distributes, or broad casts, or who  causes to be  printed,

displayed, published, distributed, or broadcasted, any

advertisement for services as an immigr ation consu ltant,

within the meaning of Section 2 2441, sh all include in that

advertisement a clear and  conspicuo us statement tha t the

immigration  consultant is no t an attorney.   

(2) Notwithstanding paragraph (1), a person engaging in the

business or acting in the c apacity of an im migration

consultant who is not licen sed as an atto rney in any state or

territory of the United States, but is authorized by federal

law to represent persons before the Board of Immigration

Appeals or the Unite d States Immigration and

Naturalization Service, shall include in any advertisement

for services as an immigration consultant a clear and

conspicuous statement that the consultant is not an attorney

but is authorized by federal law to represent persons before

the Board of Immigration Appeals or the United States

Immigratio n and Na turalization Se rvice.   

(3) Notwithstan ding parag raph (1), a  person engaging in the

business or acting in the capacity of an immigration

consultant who is not an active member of the State Bar of

California, but is an attorne y licensed in ano ther state or

territory of the United States and is admitted to practice

before the Board of Immigration Appeals or the United

States Immigration and Naturalization Service, shall

include in any advertisement for services as an immigration

consultant a clear and conspicuous statement that the

consultant is not an attorney licensed to practice law in

California  but is an attorney licensed in another state or

territory of the United States and is authorized by federal

law to represent persons before the Board of Immigration

Appea ls or the Unite d States Immigration and

Naturaliza tion Service .   

(4) If an advertisement subject to this subdivision is in a

language other than E nglish, the stateme nt required  by this

subdivision shall be in the same language as the

advertisem ent. (Added by Stats. 1994, ch. 561. Amended

by Stats. 200 0, ch. 674 .)

§2244 2.3  Immigration Consultants—Misleading Use
of Literal Translations in Do cumen ts; Bonding
Requirem ents

(a)  An immigration consultant shall not, with the intent to

mislead, literally translate, from English into another language,

the words or titles, including, but not limited to, "notary

public,"  "notary," "licensed," "attorney," "lawyer," or any other

terms that imply that the person is an attorney, in any

docum ent, including an advertisement, stationery, letterhead,

business card, or o ther comp arable  written material describing

the immigratio n consultant.    

(b) For purposes of this section, "literal translation" of a word

or phrase from one language means the translation of a word or

phrase without regard to the true meaning of the word or phrase

in the language  that is being transla ted.    

(c) An immigration consultant may not make or authorize the

making of any verbal or written references to his or her

compliance with the bonding requirements of Section 22 443.1

except as provide d in this chapter.  (Added by Stats. 1994, ch.

561.)

§22442.4.  Immigration Consultants—Notice of
Change of Nam e, Address, Telephone Number, Agent
for Service of Process

An immigration consultant shall notify the S ecr etar y of S tate 's

office within 30 days of any change o f name, address ,

telephone number, or agent for service o f process.  (Added by

Stats. 1999 , ch. 336.)

§22443. Immigration C onsultants—Forms and
Documents; Client Copies; Retention

(a) A person engaged  in the business or acting in the c apacity

of an immigration consultant shall deliver to a client a copy of

each document or form completed on behalf of the client. Each

document and form delivered must include the name and

address o f the immigratio n consultant.    

(b) A per son engag ed in the busin ess or acting in th e capacity

of an immigratio n consultant sh all retain cop ies of all

docum ents and forms of a client for not less than three years

from the da te of the last service  to the client.    
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(c) No per son engag ed in the business or acting in the capacity

of an immigration consultant shall retain in his or her

possession original documents of a client.  (Added by Stats.

1986, c h. 248.  Am ended b y Stats. 1994 , ch. 562.)

§2 2 4 4 3 . 1 . I m m i g r a ti o n  C o n s u l t an t s — B o n d;
Requirem ents; Fees; Claim  Payments

(a) Prior to en gaging in  the business or acting in the capacity of

an immigration consultant on or after January 1, 1998, each

person shall file with the Secretary of State a bond o f fifty

thousand dollars ($50,000) executed by a corporate surety

admitted to do busin ess in this state and  conditio ned upon

compliance with this chapter.  T he total aggre gate liability on

the bond sha ll be limited to fifty thousand dollars ($50,000).

The bond may be terminated pursuant to Section 995.440 of,

and Article 13 (comme ncing with  Section 996.310) of Chapter

2 of Title 14 of Part 2 of, the Code of Civil Procedure.

(b) The bond  required by this section shall be in favor of, and

payable  to, the people of the State of California and shall be for

the benefit of any person damaged by any fraud, misstatement,

misrepresentation, unlawful act or omission, or failure to

provide the services o f the immigration consultant or the

agents, representatives, or employees of the immigration

consultant while acting within  the scope of that employment or

agency.

(c) The Secretary of State shall cha rge and co llect a filing fee

to cover the cost of filing the bond.

(d) The Se cretary of State  shall enforce the p rovisions of this

chapter that govern the filing and maintena nce of bonds.

(e) This sectio n does no t apply to em ployees of n onprofit,

tax-exempt corporations who help clients to com plete

application forms in immigration matters, either free of charge

or for a fee. Any fees charged may include reasonable costs and

shall be consistent with fees authorized by the United States

Immigration and Naturalization Service for qualified

designated entities..  (Added by Stats. 1994, ch. 562.  Amended

by Stats. 1996 , ch. 633; S tats. 1997, c h. 790; Sta ts. 1998, c h.

829; Stats. 1 999, ch. 3 36; Stats. 20 01, ch. 30 4.)

§22443.3. Immigration C onsu ltants— Bon d, Necess ity
to File with Secretary of S tate

It is unlawful for any person to disseminate by any means any

statement indicating directly or by implication that the person

engages in the business or acts in the capacity of an

immigration consultant, or proposes to engage in the business

or act in the capacity of an immigration consultant, unless  the

person has on file with the S ecretary of S tate a bond, in the

amount and subject to the  terms descr ibed in  Section 22443.1,

that is maintained throughout the period covered by the

statement,  such as, but no t limited to, the pe riod of a yellow

pages listing.  (A dded b y Stats. 2001 , ch. 304.)

§22444. Imm igration Consu ltants—Illegal Acts

It is unlawful for any person engaged in the business or acting

in the capacity of an immigration consultant to do any of the

following acts:    

(a) Make fa lse or mislead ing statements  to a client while

providing  services to that c lient.   

(b) Make any guarantee or promise to a client, unless the

guarantee or prom ise is in writing and the  immigration

consultant has some basis in fact for making the guarantee or

promise.    

(c) Make any statement that the immigration consultant can or

will obtain special favors from or has special influence with the

United S tates Immigra tion and N aturalization S ervice.    

(d) Charge a client a fee for referral of the  client to another for

services which the immigration consultant cannot or will not

provide to the client.  A sign setting forth th is prohibition  shall

be con spic uou sly d ispl ayed in  the c ons ulta nt's  office.   (Added

by Stats. 198 6, ch. 248 .  Amende d by Stats. 19 88, ch. 16 0.)

§22445. Violations; Pen alties and Punish ment 

(a) (1) A person who violates this chapter shall be subject to a

civil penalty not to  exceed one hundred thousand dollars

($100,000) for each violation, to be assessed and collected

in a civil action brought by any person injured by the

violation or in a civil action brought in the name of the

people of the State of C alifornia by the A ttorney Gen eral,

a district attorney, or a city attorney.  An action b rought in

the name of the people of the State of California shall not

preclude an action being brought by an injured person.

(2) The court shall impose a civil penalty for each violation

of this chapter.  In a ssessing the am ount of the civil p enalty,

the court  may co nsider releva nt circumstances presented by

the parties to the case, including, but not limited to, the

following:  the nature and  seriousness of the misco nduct,

the number o f violations, the p ersistence of the  miscondu ct,

the length of time over which the misconduct occurred, the

willfulness of the defendant's misconduct, and the

defendant's assets, liabilities, and net worth.

(3) Any action brought pursuant to this section by the

Attorney General,  a district attorney, or a city attorney shall

also seek relief under subdivision (c) of Section 22446.5.

(4) If the Attorney General brings the action, one-half of the

civil penalty collected shall be paid to the treasurer of the

county in which the judgment was entered, and one-h alf to



RELATED STATUTES REGARDING DISCIPLINE OF ATTORNEYS

AND  DUTIE S OF M EMB ERS O F THE  STATE  BAR  OF CA LIFOR NIA

January 2003 CIVIL CODE 19

the General Fund. If a district attorney brings the action, the

civil penalty collected shall be paid to the treasurer of the

county in which the judgment was entered.  If a city attorney

brings the action, on e-half of the civil pe nalty collected shall be

paid to the treasurer of the city in which the judgment was

entered, and one-h alf to the treasurer of the county in which the

judgment was entered.

(b) In addition to  the provisions of subdivision (a), a violation

of this chapter is a misdemeanor punishable by a fine of not

less than two thousand dollars ($2,000) or more than ten

thousand dollars ($1 0,000), a s to each clien t with respect to

whom a violation occurs, or imprisonment in the county jail for

not more than one year, or by both fine and imprisonment.

However, payment of restitution to a client shall take

precedence over payment of a fine.

(c) A second  or subseq uent violatio n of Sections 22442.2,

22442.3, and 22442 .4 is a misdem eanor sub ject to the penalties

specified in sub divisions (a) a nd (b).  A second or subsequent

violation of any other provision of this chapter is a felony

punishable  by imprison ment in state  prison.  (Added by Stats.

1986, ch. 248. Amended by Stats. 1987, ch. 1363; Stats. 1994,

ch. 561; Stats. 1999, ch. 336; Stats. 2000, ch. 674; Stats. 2002,

ch. 705.)

§22446.5.  Civil Actions; Attorneys’ Fees; Priority of
Cases

(a) A person  claiming to be agg rieved by a v iolation of this

chapter by an immigration consultant may bring a civil action

for injunctive relief or damages, or both.  If the court finds that

the defendan t has violated a  provision o f this chapter, it shall

award actual damages, plus an amount equal to treble the

amount of actual damages or one thousand dollars ($1,000) per

violation, whichever is g reater.  The  court shall also  grant a

prevailing plaintiff reasonable attorneys' fees and costs.

(b) Any other party who, upon information and belief, claims

a violation of this chapter has been committed by an

immigration consultant may bring a civil action for injunctive

relief on behalf of the general public and, upon pre vailing, shall

recover re asonable  attorneys' fees and  costs. 

(c) The Attorney General, a district attorney, or a city attorney

who claims a violatio n of this chapter has been committed by

an immigration consultant, may bring a civil action for

injunctive relief, restitution, and other equitable relief against

the immigration consultant in the name of the people of the

State of California.

(d) An action brought under this chapter shall be set for trial at

the earliest possible date, and shall take precede nce over a ll

other cases, except older matters of the same character and

matters to which special preference may be given by law.

(Added by Stats. 1987, ch. 484. Amended by Stats. 1994, ch.

561; Stats. 2002, ch. 705.) 

§22447. Damage Recovery for the Bond  or Deposit;
Effect of Reduction of Principal Amount

(a) A person who is awarded damages in an action or

proceeding for injuries caused by the acts of a person engaged

in the business o f, or acting in the ca pacity of, an immigration

consultant, in the performance of his or her d uties as an

immigration consultant, may recover damages from the bond

required by Section 22443.1.  In an action brought by the

Attorney General, a  district attorney, o r a city attorney, the

court may order relief for benefit  of the injured parties to be

paid from the bond.

(b) When any claim or claims against a bond ha ve been paid so

as to reduce the principal amount of the bond remaining

available  to pay claims below the principal amount required by

Section 22443 .1, the immigra tion consultan t shall cease to

conduct any business unless and until the bond has been

reinstated up to the minimum amount required by Section

22443.1.  (Added by Stats. 1994, ch. 562. Amended by Stats.

1997, c h. 790; Sta ts. 2001, ch . 304; Stats. 2 002, ch. 7 05.)

§22448. Cause of Action; Commencem ent; Accrual

Any civil action to  enforce any cause o f action pursu ant to this

chapter shall be commence d within four years after the cause

of action has ac crued.  T he cause o f action is not to  be deemed

to have accru ed until  the discovery, by the aggrieved party, of

the facts constituting the violation.  (Added by Stats. 1998, ch.

879.)

CIVIL CODE

§43.95 Immun ity from Liability for Referrals by

Professional So ciety

(a) There sh all be no mo netary liability on the  part of,  and no

cause of action for damages shall arise against, any professional

society or any nonprofit corp oration auth orized by a

professional society to operate a referral service, or their

agents, employees, or members, for referring any member of

the public to any professional member of the society or service,

or for acts of negligence or conduct constituting unprofessional

conduct committed by a professional to whom a member of the

public  was referred, so long as any of the foregoing persons or

entities has acted without malice, and the referral was made at

no cost added to the initial referral fee as part of a pub lic

service referral system organized under the auspices of the

professional society.  Further, there shall be no monetary

liability on the part of, and no cause of action for damages shall

arise against, any professional society for providing a telephone

information library availa ble for use by the ge neral public

without charge, nor against any nonprofit corporation

authorized by a professional society for providing a telephone
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information library available for use by the general public

without charge.  "P rofessional so ciety" include s legal,

psychological,  architectural, medical, dental, dietetic,

accounting, optometric, podiatric, pharmaceutic, chiropractic,

veterinary,  licensed ma rriage and fa mily therapy, licensed

clinical social work, and engineering organizations having  as

members at least 25 percent of the eligible person s or

licentiates in the geographic area served by the particular

society.  Howev er, if the society has le ss than 100  membe rs, it

shall have as membe rs at least a majority of the eligible persons

or licentiates in the geographic area served by the particular

society.  "Professio nal society" a lso includes organizations with

referral services that have been authorized by the State Bar of

California  and ope rated in accordance with its Minimum

Standards for a Lawyer Referral Service in California, and

organizations that have been established to provide free

assistance or representation to need y patients or clients.

(b) This section shall not apply whenever the professional

society, while making a referral to a professional member of the

society, fails to disclose the nature of any disciplinary action of

which it has actual knowledge taken by a state licensing agency

against that professional member.  However, there shall be no

duty to disclose a disciplinary action in either of the following

cases:

(1) Where a disciplinary proceeding results in no

disciplinary action being  taken against the  professiona l to

whom a member of the public was referred.

(2) Where a period of three years has elapsed since the

professional to whom a member of the public  was referred

has satisfied any terms, conditions, or sanctions imposed

upon the professional as disciplinary action; except that if

the professional is an attorney, there shall be no time limit

on the duty to disclo se.  (Added by Stats. 1987, ch. 727,

effective July 1, 1993. Amended by Stats 1988, ch. 312;

Stats. 2002 , ch. 1013 .)

§225m. (Repealed and renumbered by Stats. 1990, ch. 1363 .)

§224.10  (Repealed and incorporate d into Family Code

Section 8800 by Stats. 1992, ch. 162.) 

§1714.10. Attorney-Client Civil Conspiracy; Proof and
Pre-Pleading Court  Determination; Defense;
Limitations; Appeal

(a) No cause of action against an attorney for a civil conspiracy

with his or her clie nt arising from any attempt to contest or

compromise a claim or dispute, and which is based upon the

atto rney's representation of the client, shall be included in a

complaint or other pleading unless the court enters an order

allowing the pleading  that includes the  claim for civil

conspiracy to be filed after the court determines that the party

seeking to file the pleading has established that there is a

reasonab le probab ility that the party will prevail in the action.

The court may allow the filing of a pleading  claiming liability

based upon such  a civil conspira cy following the  filing of a

verified petition therefor accompanied by the proposed

pleading and supporting affidavits stating the facts upon which

the liability is based.  The court shall order service of the

petition upon the party against whom the action is pro posed to

be filed and permit tha t party to subm it opposing  affidavits

prior to making its determination.   The filing of the petition,

proposed pleading, and accomp anying affidavits  shall toll the

running of any applicable statute of limitations until the final

determination of the matter, which ruling, if favorable to the

petitioning party, shall permit the proposed pleading to be filed.

 

(b) Failure to ob tain a court o rder where required by

subdivision (a) shall be a defense to any action  for civil

conspiracy filed in violation thereof.  The defense shall be

raised by the attorney charged with civil conspiracy upon that

atto rney's first appearance by demurrer, motion to strike, or

such other motion or application as may be appropriate.

Failure to timely raise the defense shall constitute a waiver

thereof.  

(c) This section shall not apply to a cause of action against an

attorney for a civil consp iracy with his or her client, where (1)

the attorney has an independent legal duty to the plaintiff, or

(2) the attorney's acts go beyond the perfo rmance o f a

professional duty to serve the client and involve a conspiracy

to violate a legal duty in furtherance of the attorney's financial

gain.   

(d) This section  establishes a sp ecial proc eeding of a  civil

nature.  Any order made under subdivision (a), (b), or (c) which

determines the rights of a petitioner or an attorney against

whom a pleading  has been o r is propo sed to be filed , shall be

appeala ble as a final jud gment in a civil ac tion.   

(e) Subdivision (d) does not constitute a change in, but is

declaratory of, the existing law. (Added by Stats. 1988, ch.

1052.   Amended by Stats. 1991, ch. 916; Stats. 1992, ch. 427;

Stats. 1993 , ch. 645; S tats. 2000, c h. 472.)

CODE OF CIVIL PROCEDURE

§128. Inhe rent Pow ers of the C ourt

(a) Every court shall  have the power to do all of the following:

(1) To preserve and enforce order in its immed iate

presence.

(2) To enforce order in the proceedings before it, or before

a person or persons empowered to conduct a judicial

investigation un der its authority.
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(3) To provide for the orderly conduct of proceedings

before it, or its officers.

(4) To compel obedience to its judgments, orders, and

process, and to the orders of a  judge out of court, in an

action or proceeding pending therein.

(5) To control in furthe rance of justic e, the cond uct of its

ministerial officers, and of all other persons in any manner

connected with a judicial proceeding before it, in every

matter pertaining thereto.

(6) To compel the attendance of persons to testify in an

action or proceeding pending therein, in the cases and

manner provided in this code.

(7) To administer oaths in an action or proceeding pending

therein, and in all other  cases where  it may be nece ssary in

the exercise of its powers and d uties.

(8) To amend  and control its process a nd orders so as to

make them conform to law and justice.  An appellate court

shall not reverse o r vacate  a duly entered judgment upon an

agreement or stipulation of the parties unless the court finds

both of the following:

(A) There is  no reason able poss ibility that the interests

of nonparties or the pub lic will be adversely affected by

the reversal.

(B) The reasons of the parties for requesting reversal

outweigh the erosion of public trust that may result from

the nullification of a judgment and the risk that the

availability of stipulated reversal will reduce the

incentive for p retrial settlement.

(b) Notwithstanding Section 1211 or any other law, if an order

of contempt is mad e affecting an atto rney, his or her a gent,

investigator, or any person acting under the attorney's direction,

in the preparation and conduct of any action or proceeding, the

execution of any sentence shall be stayed pending the filing

within three judicial days of a petition for extraordinary relief

testing the lawfulness of the court's order, the violation of

which is the basis of the contempt except for the conduct as

may be proscribed by subdivision (b) of Section 6068 of the

Business and Pro fessions Co de, relating to a n attorney's duty to

maintain respect due to the co urts and judicial officers.

(c) Notwithstanding Section 1211 or any other law, if an order

of contempt is made affecting a pub lic safety employee acting

within the scope of employment for reason of the employee's

failure to comply with a duly issued subpoena or subpoena

duces tecum, the execution of any sentence shall be stayed

pending the filing within three judicial days of a petition for

extraordinary relief testing the lawfulness of the court's order,

a violation o f which is the basis fo r the contem pt.

As used in this subdivision, "public safety employee" includes

any peace officer, firefighter, paramedic, or any other employee

of a public law e nforceme nt agency who se duty is either to

maintain  official records or to analyze or present evidence for

investigative or prosecutorial purp oses.

(d) Notwithstanding Section 1211 or any other law, if an order

of contempt is ma de affecting the  victim of a sexu al assault ,

where the contempt consists of refusing to testify concerning

that sexual assault, the execution of any sentence shall be

stayed pending the  filing within three jud icial days of a petition

for extraordinary reli ef te sting the  lawf ulne ss o f the  cou rt's

order, a violation of which is the ba sis for the conte mpt.    As

used in this subdivision , "sexual assa ult" means any act made

punishable  by Section 261, 262, 264.1, 285, 286, 288, 288a, or

289 of the Penal Code.

(e) Notwithstanding Section 1211 or any other law, if an order

of contemp t is made affecting the victim of domestic violence,

where the contempt consists of refusing to testify concerning

that domestic violence, the execution of any sentence shall be

stayed pending the filing within three judicial days of a petition

for extraordinary relief testing the lawfulnes s of t he c our t's

order, a violation of which is the ba sis for the conte mpt.    As

used in this subdivision , the term "do mestic viole nce" means

"dome stic violence"  as defined in  Section 6211 of the Family

Code.

(f) Notwithstanding Section 1211 or any other provision of law,

no order of contempt shall be made affecting a c ounty

government or any member of its governing body acting

pursuant to its constitutiona l or statutory authority unless the

court finds, based on a review of evidence p resented at a

hearing conducted for this purpose, that either of the following

conditions  exist:

(1) That the county has the resou rces necessa ry to comp ly

with the orde r of the court.

(2) That the county has the authority, withou t recourse to

voter approval or without incurring additional indebtedness,

to generate the additional resources n ecessary to co mply

with the order of the court, that compliance with the order

of the court will no t expose the  county,  any memb er of its

governing body, or any other county officer to liability for

failure to perform other co nstitutional or statutory duties,

and that compliance with the order of the court will not

deprive the county  of resources necessary for  its reasonab le

support and maintenance.  (Added by Stats. 1987, ch.3.

Amended by Stats. 199 1, ch. 866 ; Stats. 1992 , ch. 163;

Stats. 1992, ch. 967 ; Stats. 1993, ch. 219 ; Stats. 1999, ch.

508.)

§128.5  Frivolous Actions or Delaying  Tactics— Award

of Expenses, Including Attorney's Fees on Motion 

(a) Every trial court may order a party, the pa rty's attorney, or

both to pay any reasonable exp enses, including attorney's fees,
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incurred by another party as a result of bad-faith actions or

tactics that are frivolous or solely intended to cause

unnecessary delay. This section also applies to judicial

arbitration proceed ings under C hapter 2.5  (comme ncing with

Section 1141.10) of Title 3 of Part 3.

(b) For purposes of this section:

(1) "Actions or tactics" include, but are not limited to, the

making or opposing of motions or the filing and service of

a complaint or cross-complaint only if the actions or tactics

arise from a complaint filed, or a proceeding initiated, on or

before December 31, 1994. The mere filing of a complaint

without service thereof on an opposing party does not

constitute "actions or tactics" for purposes of this section.

(2) "Frivolous" means (A) totally and completely without

merit or (B) for the sole purpose of harassing an opposing

party.

(c) Expenses pursuant to this section shall not be imposed

except on notice contained in a party's moving or responding

papers; or th e co urt's  own motion, after notice and opportu nity

to be heard. An order imposing expenses shall be in writing and

shall recite in detail the conduct or circumstances justifying the

order.

(d) In addition to any award pursuant to this section for conduct

described in subdivision (a), the court may assess punitive

damages against the plain tiff upon a determination by the court

that the plaintiff's action was an action maintained by a person

convicted of a felony against the person's victim, or the v ictim 's

heirs, relatives, estate, or personal representative, for injuries

arising from the acts fo r which the pe rson was co nvicted of a

felony, and that the p laintiff is guilty of fraud, oppression, or

malice in maintaining the action.

(e) The liability imposed by this section is in addition to any

other liability imposed by law for acts or omissions within the

purview of this section. (A dded b y Stats. 1981 , ch. 762.

Amended by Stats. 1984, ch. 355; Stats. 1985, ch. 296; Stats.

1990, c h. 887; Sta ts. 1994, ch . 1062.)

§128.6  Bad Faith Actions or Tactics, Award of

Expenses, Including Attorney's Fees on Motion 

(a) Every trial court may o rder a par ty, the party's attorney, or

both to pay any reasonable expenses, including atto rney's fees,

incurred by another party as a result of bad-faith actions or

tactics that are frivolous or solely intended to cause

unnecessary delay. This section also applies to judicial

arbitration proceedings under Chapter 2.5 (commencing with

Section 1141.10) of Title 3 of Part 3.

(b) For purposes of this section:

(1) "Actions or tactics" include, but are not limited to, the

making or opposing of motions or the filing and service of

a complaint or cross-co mplaint. T he mere filing o f a

complaint without service thereof on a n oppo sing party

does not constitute "actions or tactics" for purpose s of this

section.

(2) "Frivolous" means

(A) totally and completely without merit or

(B) for the sole  purpose  of harassing an  opposin g party.

(c) Expenses pursuant to this section shall not be imposed

except on notice contained in a party's moving or responding

papers; or the court's own motion, after notice and  opportu nity

to be heard. An order imposing expenses shall be in writing and

shall recite in detail the conduct or circumstances justifying the

order.

(d) In addition to any award pursuant to this section for conduct

described in subdivision (a), the court may assess punitive

damages against the plaintiff upon a determination by the court

that the p lain tiff's  action was an action maintained by a person

convicted of a f elony ag ains t the  per son 's vict im, o r the  vict im's

heirs, relatives, estate, or personal representative, for injuries

arising from the acts fo r which the pe rson was co nvicted of a

felony, and that the plaintiff is guilty of fraud, oppression, or

malice in maintaining the action.

(e) The liability imp osed by this se ction is in addition to any

other liability imposed  by law for acts  or omissions within the

purview of this section.

(f) This section shall become operative on January 1, 2003,

unless a statute that become s effective on o r before this d ate

extends or deletes the repeal date of Section 128.7. (Added by

Stats. 1994 , ch. 1062 .  Amende d by Stats. 19 98, ch. 12 1.)

§128.7  Pleadings, Petitions and Other Papers;

Requ ired Name, Address, Telephone Number, and

Signatu re of Attorney of Record or Party; Remedies

and Sanctions 

(a) Every pleading, petition, written notice of motion, or other

similar paper shall be signed by at least one attorney of record

in the attorney's individual name, or, if the party is not

represented by an attorney, sha ll be signed b y the party.   Each

paper shal l sta te the sig ner 's address an d telepho ne numbe r, if

any. Except when otherwise provided by law, pleadings need

not be verified or accompanied by affidavit.  An unsigned

paper shall be stricken unless omission of the signature is

corrected promptly after being called to the attention of the

attorney or p arty.

(b) By presenting to the court, whether by signing, filing,

submit ting, or later advocating, a pleading, petition, written
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notice of motion, or other similar paper, an attorney or

unrepresented party is cer tifying th at to  the b est o f the  per son 's

knowledge, information, and belief, formed after an inquiry

reasonab le under the circumstances, all of the following

conditions  are met:

(1) It is not being presented primarily for an improper

purpose, such as to harass or to cause unnecessary delay or

needless increase in the cost of litigation.

(2) The claims, defenses, and other legal contentions

therein are wa rranted by e xisting law or by a  nonfrivolous

argument for the extension, modification, or reversal of

existing law or the establishment of new law.

(3) The allegations and other factual contentions have

evidentiary support or, if specifically so identified, are

likely to have evidentiary suppo rt after a reason able

oppor tunity for further inve stigation or disc overy.

(4) The denials of factual contentions are warranted on the

evidence or, if specifically so id entified, are reas onably

based o n a lack of infor mation or b elief.

(c) If, after notice and  a reasonab le opportu nity to respond, the

court determines that subdivision (b) has been violated, the

court may, subject to the conditions stated below, impose an

approp riate sanction upon the attorneys, law firms, or parties

that have violated subdivision (b) or are responsible for the

violation.  In determining what sanctions, if any, should be

ordered, the court shall consider whether a party seeking

sanctions has exercised due diligence.

(1) A motion for sanctions under this section shall be made

separately from other motions or requests and shall describe

the specific conduct alleged to violate subdivision (b).

Notice of motion shall be served as provided in Section

1010, but shall not be filed with or presented to the court

unless, within 21 da ys after service of the motion, or any

other period as the court may prescribe, the challenged

paper, claim, defe nse, contention, a llegation, or d enial is

not withdrawn o r approp riately corrected. If warranted, the

court may award to the party prevailing on the motion the

reasonab le expenses and attorne y's fees incurred in

presenting or opposing the motion.  Absent exceptional

circumstances, a law firm shall be held  jointly respon sible

for violations committed by its partners, associates, and

employees.

(2) On its own m otion, the court may enter an order

describing the specific conduc t that appear s to violate

subdivision (b) and directing an attorney, law firm, o r party

to show cause  why it has not viola ted subdiv ision (b),

unless, within 21 days of service of the order to show cause,

the challenged paper, claim, defense, contention, allegation,

or denial is withdrawn or appropriately corrected.

 (d) A sanction imposed for violation of subdivision (b) shall be

limited to what is sufficient to deter repetition of this conduct

or compar able conduct b y others similarly situa ted.  Subje ct to

the limitations in paragraphs (1) and (2), the sanction may

consist of, or include, directives of a nonmonetary nature, an

order to pay a pen alty into court, or, if imposed on motion and

warranted for effective deterrence, an order directing payment

to the movant of some o r all of the reasonable attorney's fees

and other expenses incurred as a direct result of the violation.

(1) Monetary sanctions may not be awarde d against a

represented party for a violation of paragraph (2) of

subdivision (b).

(2)  Mo neta ry sa ncti ons  may  not  be a war ded  on th e co urt's

motion unless the court issues its order to show cause

before a voluntary d ismissal or settle ment of the claims

made by or against the party that is, or whose attorneys are,

to be sanctioned.

(e) When imposing sanctions, the court shall describe the

conduct determined to constitute a violation of this section and

explain the basis for the sanction imposed.

(f) In addition to any award pursuant to this section for conduct

described in subdivision (b), the court may assess punitive

damages against the plaintiff upon a determination by the court

that the plaintiff's action was an action maintained by a person

convicted of a felony against the person's victim, or the v ictim 's

heirs, relatives, estate, o r persona l representa tive, for injuries

arising from the acts fo r which the pe rson was co nvicted of a

felony, and that the plaintiff is guilty of fraud, oppression, or

malice in maintaining the action.

(g) This section  shall not apply to disclosures and discovery

requests, responses, obje ctions, and motions.

(h) A motio n for  sanc tion s broug ht by a party  or a  par ty's

attorney primarily for an improper purpose, such as to harass

or to cause unnecessary delay or needless increase in the cost

of litigation, shall itself be subject to a motion for sanctions.  It

is the intent of the Legislature that courts shall  vigorously use

its sanctions authority to deter that improper conduct or

comparable conduct by others similarly situated.

(i) This section shall apply to a complaint or petition filed on

or after January 1, 1995, and any other pleading, written notice

of motion, o r other similar p aper filed in tha t matter. 

 

(j) This section shall remain in effect only until January 1,

2006, and as of that date is repealed, unless a later enacted

statute, that is enacted before January 1, 2006, deletes or

extends that date.  (Added by Stats. 1994, ch. 1062. Amended

by Stats. 1998, ch. 121; Stats. 2002, ch. 491.  Repealed by

Stats. 2002 , ch. 491, effec tive January 1 , 2006.)

§170.1 Grounds for Disqualification
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(a) A judge sh all be disqua lified if any one or more of the

following is true: 

(1) The judge has personal knowledge of disputed

evidentiary facts concernin g the proce eding.   A jud ge shall
be deemed to have personal knowledge within the meaning
of this paragraph if the judge, or the spouse of the judge, or

a person within  the third degree of relationship to either of

them, or the spouse of such a per son  is to  the j udg e's
knowledge likely to be a material witness in the proceeding.

(2) The jud ge served a s a lawyer in the p roceedin g, or in

any other proceeding involving the same issues he or she

served as a lawyer for any party  in the present proceeding

or gave advic e to any party in the present proceeding upon

any matter involved in the action or proceeding.   A judge

shall be deemed to have served as a lawyer in the
proceeding if within the past two years:

(A) A party to the proceeding or an officer, director, or
trustee of a party was a client of the judge when the judge
was in the private practice of law or a client of a lawyer

with whom the judge was associated in the private practice

of law; or

 (B) A lawyer in the proceeding was associated in the

private  practice of law with the judge.   A judge who

served as a lawyer for or officer of a public agency which

is a party to the proceeding shall be deemed to have served
as a lawyer in the proceeding if he or she personally

advised or in any way re presented  the publi c agency
concerning the factual or legal issues in the proceeding.

(3) The judge has a financial interest in the subject matter

in a proceeding or in a party to the proceeding.   A judge
shall be deemed to have a financial interest within the
meaning o f this paragrap h if:

(A) A spouse  or minor ch ild living in the household has a
financial interest; or 

(B) The judge or the spouse of the judge  is a fiduciary who

has a financial interest.   A judge has a duty to make

reasonab le efforts to inform himself or herself about his or

her personal a nd fiduciary inte rests and those of his or her

spouse and the personal financial interests of children

living in the household.

(4) The judge, or the spouse of the judge, o r a person w ithin
the third degree  of relationship to either of them, or the

spouse of such a person is a party to the proceeding or an

officer, directo r, or trustee of a p arty.

(5) A lawyer or a spouse o f a lawyer in the proceeding is the
spouse, former spouse, child, sibling, or parent of the judge

or the judge's spouse or if such a person is associated in the

private practice of law with a lawyer in the proceeding.

(6) For any reason

(A) the judge believes his or her recusal would
further the interests of justice,

(B) the judge be lieves there is  a substantial doubt as
to his or her capacity to be impartial, or

(C) a person awa re of the facts mig ht reasonab ly

entertain  a doubt that the judge would be able to be

impartial.   Bias or prejudice towards a lawyer in the

proceeding may be grounds for disqualification.

(7) By reason of permanent or temporary physical

impairme nt, the judge is unable to properly perceive the

evidence or is unable to properly conduct the proceeding.

(8) The judge has a current arrangement concerning

prospective employment or other compensated service as a

dispute resolution ne utral or is particip ating in, or, with in

the last two years has participated in, discussions regarding

such prospective employment or service, and either of the
following applies:

(A) The arrangement is, or the discussio n was, with
a party to the proceeding.

(B) The matter before the judge includes issues
relating to the enforcemen t of an agreem ent to
submit  a dispute to  alternative dispute resolution or
the appointment or use of a dispute resolution

neutral.    For purposes of this parag raph, "pa rty"

includes the parent, subsidiary, or other legal

affiliate of any entity that is a party and is involved

in the transaction, contract, or facts that gave rise to
the issues subjec t to the procee ding.   For purposes

of this paragraph, a "dispute resolution n eutral"
means an arbitrator , mediator, t emporary judge

appointed under Section 21 of Article VI of the
California  Constitution, referee appointed under

Section 638 or 6 39, specia l master, neutral

evaluator, settlement officer, or settlement
facilitator.

(b) A judge b efore who m a proc eeding wa s tried or hea rd shall

be disqualified from participating in any appellate review of
that proceeding.

(c) At the request of a party or on its own motion an a ppellate
court shall conside r whether in the in terests of justice it should
direct that further proceedings be heard before a trial judge

other than the judge whose  judgment or order was reviewed by

the appellate court.  (Added by  S tats.  1984, ch. 1555.

Amend ed by Stats. 2 002, ch. 1 094.)  

§177.5 Judicial Officers—Sanctions 

A judicial officer sh all have the po wer to impo se reasona ble
money sanctions, not to exceed fifteen hundred dollars
($1,500), notwithstanding any other provision of law, payab le

to the county in which the judicial officer is located, for any

violation of a lawful court order by a person, done without
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good cause or substantial justification. This power shall not
apply to advoc acy of coun sel before the  court.  For the purposes

of this section, the term  "person " includes a  witness, a party, a
party's attorney, or both.

Sanctions pursuant to this section shall not be imposed except
on notice contained in a party's moving or responding pa pers;

or on the court's own motion, after notice and opportunity to be

heard. An order imposing sanctions shall be in writing and sha ll

recite in detail the conduct or circumst ances justifying the

order. (A dded b y Stats. 1982 , ch. 1564 .)

§206. Criminal Actions— Discuss ions w ith Jury After

Discharge

(a) Prior to discharging the jury from the case, the judge in a

criminal action shall inform the jurors that they have an

absolute right to discuss or not to discuss the deliberation or

verdict with anyone.  The judge shall also  inform the jurors of

the provisio ns set forth in subd ivisions (b), (d ), and  (e).   

(b) Following the discharge of the jury in a criminal case, the

defendant,  or his or her attorney or representative, or the

prosecutor, or his or her representative, may discuss the jury

deliberation or verdict with a member of the jury, provided that

the juror con sents to the disc ussion and th at the discussion

takes place  at a reasona ble time and  place.   

(c) If a discussion of the jury deliberation or verdict with a

member of the jury pursuant to subdivision (b) occurs at any

time more than 24 hours after the verdict, prior to discussing

the jury deliberation or verdict with a member of a jury

pursuant to subdivision (b), the defendant or his or her attorney

or representative, or the prosecutor or his or her representative,

shall inform the juro r of the identity of the  case, the party in

that case which the  person rep resents, the subject of the

interview , the absolute right of the juror to discuss or not

discuss the delibera tions or verd ict in the case with the person,

and the juror's right to review and have  a copy of any

declaration  filed with the cou rt.   

(d) Any unreasonable contact with a juror by the defenda nt, or

his or her attorney or representative, or by the prosecutor, or his

or her representative, without the juror's consent shall be

immediate ly reported  to the trial judge .   

(e) Any violation  of this section shall be considered a violation

of a lawful court order and shall be  subject to re asonable

monetary sanctions in accordance with Section 177.5 of the

Code o f Civil Proce dure.   

(f) Nothing in the section shall prohibit a peace officer from

investigating an a llegation of crim inal condu ct.  

(g) Pursuant to Section 237, a defendant or defendant's counsel

may, following the recording of a jury's verdict in a criminal

proceeding, petition the court for access to personal juror

identifying information within the court's records necessary for

the defendan t to commu nicate with jurors for the purpose of

developing a motion for new trial or any other lawful purpose.

This information consists of jurors' names, addresses, and

telephone numbers.  The court shall consider all requests for

personal juror identifying information pursuant to Section 237.

(Added by Stats. 1988, ch. 1245. Amended by Stats. 1992, ch.

971; Stats. 1993, ch. 632; Stats. 1995, ch. 964; Stats. 1996, ch.

636; Stats. 2 000, ch. 2 42.)

§283. Authority to Bind C lient 

An attorney a nd counse lor shall have a uthority:

1. To bind his client in any of the steps of an action or

proceeding by his agreement filed with the clerk, or entered

upon the minutes of the court, and not otherwise;

2. To receive money claimed by his client in an action or

proceeding during the pendenc y thereof, or after  judgmen t,

unless a revocatio n of his authority is filed, and upon the

payment thereof, and not otherwise, to discharge the claim or

acknowledge satisfaction of the judgment. (Enacted 1872;

amende d 1880 .)

§284. Substitution—Consent or Order  

The attorney in an action or special proceeding may be changed

at any time before or after judgment or final determination, as

follows:

1. Upon the consent of both client and attorney, filed with the

clerk, or entered upon  the minutes.

2. Upon the order of the court, upon the application of either

client or attorney, after notice from one to the other. (Enacted

1872; amended 1874, 1880. Amended by Stats. 1935, ch. 560;

Stats. 1967 , ch. 161.)

§285. Notice to Adv ersary 

When an attorney is changed, as provided in the last section,

written notice of the change and of the substitution of a new

attorney,  or of the appearance of the party in person, must be

given to the adverse party. Until then he must recognize the

former attor ney. (Enacte d 1872 ; amended  1880.)

§285.1 Withdrawal in Domestic Relations Matters 

An attorney of record for any party in any civil action or

proceeding for dissolution of marriage, legal separation, or for

a declaration of void or vo idable ma rriage, or for the  support,

maintenance or custody of minor children may withdraw at any

time subsequent to the time when any judgment in such action

or proceed ing, other than a n interlocutor y judgmen t, becomes

final, and prior to service upon him of pleadings or motion

papers in  any proceeding then pending in said cause, by filing
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a notice of withdrawal. Such notice shall state (a) date of entry

of final decree or judgme nt, (b) the last known address  of such

party, (c) that such attorney withdraws as attorney for such

party. A copy o f such notice sha ll be mailed to  such party at his

last known ad dress and s hall be served upon the ad verse party.

(Added by Stats. 1963, ch. 1333; Stats. 1969, ch. 1608,

operative  January 1, 1 970.)

§285.2 Withdrawal When Public Funding Reduced 

If a reduction  in public fund ing for legal serv ice materia lly

impairs a legal service agency attorney's ability to represent an

indigent client, the court, on its own motion or on the motion

of either the client or attorney, shall permit the withdrawal of

such attorne y upon a sho wing that all of the fo llowing app ly:

(a) There are not adequate public funds to continue the

effective repre sentation of the  indigent client.

(b) A good faith effort was made to find alternate

representa tion for such clie nt.

(c) All reasonable steps to reduce the legal prejudice to the

client have been taken.

A showing of ind igency of the client, in and of itself, will not

be deemed  sufficient cause to deny the application for

withdrawal. (A dded b y Stats. 1983 , ch. 279.)

§285.3  Withdrawal Pursuant to 285.2—When Tolling

Required 

The court, upon the granting of a motion for withdrawal

pursuant to Section 285.2 , may toll the runn ing of any statute

of limitations, filing requirement, statute providing for

mandatory dismissal, notice of appeal, or discovery

requireme nt, for a period not to exceed 90 d ays,  on th e co urt's

own motion or on motion of any party or attorney, when the

court finds that tolling is required to  avoid legal prejudice

caused by the withdrawal of the legal service agency attorney.

(Added  by Stats. 198 3, ch. 279 .)

§285.4  Appointment  Pursuant  to 285.2–No

Compensation 

The court, upon the granting of a motion for withdrawal

pursuant to Section 285.2, may appoint any member of the bar

or any law firm or professional law corporation to represent the

indigent client without compensation, upon a showing of good

cause. Nothing herein shall preclude the appointed attorney

from recovering any attorneys' fees and costs to which the

client may be entitled by law. In determining the existence of

good cause, the court may consider, but is not limited to, the

following factors:

(a) The probable merit of the client's claim.

(b) The client's financial ability to pay for legal services.

(c) The availability of alternative legal representation.

(d) The need for legal representation to avoid irreparable legal

prejudice  to the indigent c lient.

(e) The ability of appointed counsel to effectively represent the

indigent client.

(f) Present and recent pro bono wo rk of the app ointed attorn ey,

law firm or private law corporation.

(g) The a bility of the indigen t client to repre sent himself.

(h) The workload of the appointed attorney. (Ad ded by Stats.

1983, c h. 279.)

 

§286. Death or Disability—Appearance 

When an attorney dies, or is removed or suspended, or ceases

to act as such, a  party to an action, for whom he was acting as

attorney,  must, before any further proceedings are had against

him, be required by the a dverse pa rty, by written notice , to

appoin t another attorney, or to appear in person. (Enacted

1872; a mended  1880.)

§364. Ninety Days Prior Notice of Intention  to

Commence Action—Definitions 

(a) No action based upon the health care provider's professional

negligence may be commenced unless the defendant has been

given at least 90 days' prior notice of the intention  to

commence the action.

(b) No particular form of notic e is required, b ut it shall notify

the defendant of the legal basis of the claim and the type of loss

sustained, including with specificity the nature of the injuries

suffered.

(c) The notice may be served in the manner p rescribed  in

Chapter 5 (commencing with Section 1010) of Title 14 of Part

2.

(d) If the notice is served within 90 days of the expiration of the

applicab le statute of limitations, the time for the

commencement  of the action shall be extended 90 days from

the service of the notice.

(e) The provisions o f this section shall not be  applicab le with

respect to any defendant whose name is unknown to the

plaintiff at the time of filing the complaint and who is identified

therein by a fictitious name, as provided in Section 474.
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(f) For the purposes of this section:

(1) "Health care provider" means any person licensed or

certified pursuant to Division 2 (commencing with Section

500) of the Business and Professions Code, or licensed

pursuant to the Osteo pathic Initiative Act, or the

Chiropra ctic Initiative Act,  or licensed pursuant to Chapter

2.5 (commencing with Section 1440) of Division 2 of the

Health  and Safety Code; and any clinic, health dispensary,

or health facility, licensed pursuant to Division 2

(commencing with Section 1200) of the Health a nd Safety

Code. "Health care provider" includes the legal

representatives of a health care provider;

(2) "Profess ional negligence" means negligent act or

omission to act by a health care provider in the rendering of

professional services, which act or omission is the

proxima te cause of a personal injury or wrongful death,

provided that such services are within the scope of services

for which the provider is licensed and which are not within

any restriction imposed by the licensing agency or licensed

hospital.  (Added  by Stats. 1975, 2nd Ex. Sess., ch. 1.

Amended by Stats. 1975, 2nd Ex. Sess., ch. 2, effective

Septemb er 24, 19 75 ope rative Dec ember 1 5, 1975 .)

§365. Failure to Comply With Provisions 

Failure to comp ly with this chapter shall not invalidate any

proceedings of any court of this state, nor shall it affect the

jurisdiction of the court to  render a judgment therein. However,

failure to comply with such provisions by any attorney at law

shall be ground s for professio nal discip line and the State Bar

of California shall investigate and  take appro priate action  in

any such cases brought to its attention. (Added by Stats. 1975,

ch. 1.)

§527.6  Harassment; Temporary Restraining Order

and Injunction; Procedure  ; Domestic Violence;

Supp ort Person; Costs and Attorneys Fees;

Punishment; No Fees Under Specified Conditions

(a) A person who ha s suffered harassmen t as defined in

subdivision (b) may seek a temporary restraining order and an

injunction prohibiting harassment as provided in this section.

(b) For the pu rposes of th is section, "harassment" is unlawful

violence, a credible  threat of violence, or a knowing and willful

course of conduct directed at a specific person tha t seriously

alarms, annoys, or harasses the person, and that serves no

legitimate  purpose .  The course of conduct must be such as

would  cause a reasonable person to suffer substantial emotional

distress, and must ac tually cause substantial emotional distress

to the plaintiff.   As used in this subdivision:

(1) "Unlawful violence" is any assault or battery, or

stalking as prohibite d in Section 646.9 of the Penal Code,

but shall not include lawful acts of self-defense or defense

of others.

(2) "Credib le threat of viole nce" is a kno wing and willful

statement or course of conduct that would place a

reasonab le person in fear for his or her safety, or the safety

of his or her immediate family, and that serves no

legitimate purpose.

(3) "Course  of conduc t" is a pattern of conduct composed

of a series of acts over a pe riod of time, h owever sh ort,

evidencing a continuity of purpose, including following or

stalking an individua l, making hara ssing telepho ne calls to

an individual, or sending harassing correspondence to an

individual by any means, including, but not limited to, the

use of public or  private mails, inte roffice mail, fax, or

computer e-mail.  Constitutionally protected activity is not

included w ithin the meanin g of "cour se of cond uct."

(c) Upon filing a  petition for an injunction under this section,

the plaintiff may obtain a tempora ry restraining ord er in

accordance with Section 527, except to the extent this section

provides a rule that is inconsistent.  A temporary restraining

order may be issued with or without notice upo n an affidavit

that, to the satisfaction of the court,  shows reasonable proof of

harassment of the plaintiff by the defendant, and that great or

irreparab le harm wou ld result to the plaintiff.  In the discretion

of the court, and on a showing of good cause, a temporary

restraining order or injunction issued under this section may

include other named family or household  members who reside

with the plaintiff.  A temporary restraining order issued under

this section shall  remain in  effect, at the court's discretion, for

a period not to exceed 15 days, or, if the court extends the time

for hearing under subdivision (d), not to exceed 22 days, unless

otherwise m odified or te rminated b y the court.

(d) Within 15 days, or, if good cause appears to the court, 22

days from the date the temporary restraining order is issued, a

hearing shall be held on the petition for the injunction.  The

defendant may file a response that explains, excuses, justifies,

or denies the alleged harassment or may file a cross-complaint

under this  section.  At the hearing, the judge shall receive any

testimony that is relevant, and may make an independent

inquiry.  If the judge finds by clear and convincing evidence

that unlawful harassment exists, an injunction shall issue

prohibiting the harassment.  An inju nction issued  pursuant to

this section shall have a duration of not more than three years.

At any time within the three months before the expiration of the

injunction, the plaintiff may apply for a renewal of the

injunction by filing a new petition for an injunction  under this

section.

(e) This section does not preclude either party from

representation by private counsel or from appearing on the

party's own be half.
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(f) In a proceeding under this section if there are allegations or

threats of domestic violence, a support person may accompany

a party in court and, if the party is not represented by an

attorney,  may sit with the party at the table that is ge nerally

reserved for the party and the party's attorney.  The support

person is present to provide moral and emotional support for a

person who alleges he or she is a victim of domestic violence.

The support person is not present as a legal adviser and may

not provide legal advice.  The support person may assist the

person who alleges he or she is a victim of domestic violence

in feeling more confident that he or she will not be injured or

threatened by the other party during the proceedings if the

person who alleges he or she is a victim of domestic violence

and the other party are required to be  present in close

proximity.  T his subdivision does not preclude the court from

exercising its discretion to  remove the support person from the

courtroom if the court believes the support person is prompting,

swaying, or influencing the party assisted by the support

person.

(g) Upon filing of a petition for an injunction under this

section, the defendant shall be personally served with a copy of

the petition, temporary restraining order, if any, and notice of

hearing of the petition.  Service shall be made at least five days

before the hearing.  The court may for good cause, on motion

of the plaintiff or on its own motion, shorten the time for

service on the  defendan t.

(h) The court shall order the pla intiff or the attorney for the

plaintiff to deliver a copy of each temporary restraining order

or injunction, or modification or termination thereof, granted

under this section, by the close of the business day on which the

order was granted, to the law enforcement agencies within the

cou rt's  discretion as are requested by the plaintiff.  Each

approp riate law enforcement agency shall make a vailable

information as to the existence and current status of these

orders to law enforcement officers responding to the scene of

reported harassmen t.   An order  issued unde r this section shall,

on request of the plaintiff, be served on the defendant, whether

or not the defendant has been taken into custody, by any law

enforcement officer who is present at the scene of reported

harassment involving the parties to the proceeding.  The

plaintiff shall provide the officer with an endorsed copy of the

order and a pro of of service tha t the officer shall co mplete  and

send to the issuing court.   Upon receiving information at the

scene of an incident of harassment that a protective order has

been issued under this section, or that a person who has been

taken into custody is the  subject of an  order, if the pr otected

person cannot produce a certified copy of the order, a law

enforcement officer shall immediately attempt to verify the

existence of the order.   If the law enforcement officer

determines that a protective order has been issued, but not

served, the officer shall  immediately notify the defendant of the

terms of the order and shall at that time also enforce the order.

Verbal notice of the terms of the order shall constitute service

of the order and  is sufficient notice for  the purpo ses of this

section and for the purposes of Section 273.6 and subdivision

(g) of Section 12021 of the Penal Code.

(i) The prevailing party in any action brought under this section

may be aw arded co urt costs and  attorney's fees, if any.

(j) Any willful disobedience of any temporary restraining order

or injunction granted under this section is  punishable pursuant

to Section 273.6 of the Penal Code.

(k) This section does not apply to any action or proceeding

governed by Title 1.6C (commencing with Section 1788) of the

Civil Code or by Division 1 0 (comm encing with  Section 6200)

of the Family Code.  This section does not preclude a pla intif f's

right to use other existing civil remedies.

(l) The Judicial Council shall promulgate forms and

instructions therefor, and rules for service of proc ess,

scheduling of hearings, and any other matters requ ired by this

section.  The petition and response forms shall be simple and

concise, and their use by parties in action s brought p ursuant to

this section shall b e manda tory.

(m) A tempo rary restraining o rder or inju nction relating to

harassment or domestic violence issued by a court pursuant to

this section shall be issued on forms adopted by the Judicial

Council  of California and that have been approved by the

Department of Justice pursuant to subdivision (i) of Section

6380 of the Family Code.  An order issued by a court pursuant

to this section that was not issued on forms adopted by the

Judicial Council and approved by the Departm ent of Justice is

not unenforceable for that reason.

(n) Information on any temporary restraining order or

injunction relating to harassment or domestic violence issued

by a court pursuant to this section shall be transm itted to the

Department of Justice in accordance with subdivision (b) of

Section 6380 of the Family Code.

(o) There shall be no filing fee for a petition that alleg es that a

person has inflicted or threatened violence against the

petitioner, or stalked the petitioner, or acted or spoke in any

other manner that has placed the petitioner in reasonable fear

of violence, and that seeks a protective or restraining order or

injunction restraining stalking or future violence or threats of

violence, in any action bro ught pursua nt to this section.  No fee

shall be paid for a su bpoena  filed in connec tion with a petition

alleging these acts.  No  fee shall be pa id for filing a resp onse to

a petition alleging these acts.

(p)  (1) Notwithstanding any other provision of law, upon the

application of the peti tioner there shall be no fee for the

service of process of a protective order, restraining order,

or injunction to  be issued, if any of the following conditions

apply:

(A) The protective order, restraining order, or

injunction issued pursuant to this section is based

upon stalking, as pro hibited by S ection 64 6.9 of the

Penal Code.
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(B) The protective order, restraining order, or injunction

issued pursuant to this section is based upon a credible

threat of violence resulting from a threat of sexual

assault.  As used in this  subparag raph, "sex ual assault"

means the offenses enumerated in Section 1036.2 of the

Evidence Code.

(C) The protective order, restraining order, or injunction

is issued pursuant to S ection 62 22 of the F amily Code,

unless the applicant is eligible for a waiver of the

payment of the fee for serv ing the orde r pursuant to

subdivision  (b) of that sectio n. 

(2) The Judicial Council shall prepare and develop

application forms for ap plicants who  wish to avail

themselves o f the services de scribed in this su bdivision. 

(q) This section shall remain in effect only until January 1,

2007, and as of that date is repealed, unless a later enacted

statute, that is enacted before January 1,  2007, deletes or

extends that date.  (Added by Stats. 1978, ch. 1307.  Amended

by Stats. 1979, ch. 795; Stats. 1980, ch. 1158; Stats. 1981, ch.

182; Stats. 1982, ch. 423; Stats. 1984, ch. 1163; Stats. 1992,

ch. 163; Stats. 1993, ch. 219; Stats. 1994, ch. 587; Stats. 1996,

ch. 691; Stats. 1998, ch. 581; Stats. 1999, ch. 661; Stats. 2000,

ch. 688; Stats. 2002, ch. 1008, Stats.  2002, ch. 1009, operative

until January 1 , 2007.)

§527.6  Harassment; Temporary Restraining Order

and Injunc tion; Procedure ; Domestic Violence;

Supp ort Person; Costs and Attorneys Fees;

Punishment

(a) A person who has suffere d harassm ent as defined  in

subdivision (b) may seek a temporary restraining order and an

injunction prohibiting harassment as provided in this section.

(b) For the purposes of this section, "harassment" is unlawful

violence, a credible threat of violence, or a knowing and willful

course of conduct directed at a spec ific person tha t seriously

alarms, annoys, or harasses the person, and that serves no

legitimate purpose.  The course of conduct must be such as

would  cause a reasonable person to suffer substantial emotional

distress, and must ac tually cause substantial emotional distress

to the plaintiff.   As used in this subdivision:

(1) "Unlawful violence" is any assault or battery, or stalking

as prohibited  in Section 646.9 of the Penal C ode, but sh all

not include lawful a cts of self-defense or defense of others.

(2) "Credible threat of violence" is a knowing and willful

statement or course of conduct that would place a

reasonab le person in fea r for his or her sa fety, or the safety

of his or her immediate family, and that serves no legitimate

purpose.

(3) "Course of conduct" is a pattern of conduct composed

of a series of acts over a period o f time, howeve r short,

evidencing a continuity of purpose, including following or

stalking an individua l, making hara ssing telepho ne calls to

an individual, or sending harassing correspondence to an

individual by any means, including, but not limited to, the

use of public or private mails, interoffice mail, fax, or

computer e-mail.  Constitutionally protected activity is not

included w ithin the meanin g of "cour se of cond uct."

(c) Upon filing a petition for an injunction under this section,

the plaintiff may ob tain a temporar y restraining ord er in

accordance with Section 527, except to the extent this section

provides a rule that is inconsistent.  A temporary restraining

order may be issued with or without notice upon a n affidavit

that, to the satisfaction of the court, shows  reasonab le proof of

harassment of the plaintiff by the defendant, and that great or

irreparab le harm wou ld result to the plaintiff.  In the discretion

of the court, and on a showing of good cause, a temporary

restraining order issued under this section may include other

named family or household members who reside with the

plaintiff.  A tempo rary restraining o rder issued  under this

section shall remain in effect, at the court's discretion, for a

period not to excee d 15 da ys, or, if the court extends the time

for hearing under subdivision (d), not to exceed 22 d ays, unless

otherwise m odified or te rminated b y the court.

(d) Within 15 days, or, if good cause appears to the court, 22

days from the date the temp orary restrainin g order is issue d, a

hearing shall be held o n the petition fo r the injunction.  The

defendant may file a response that explains, excuses, justifies,

or denies the alleged harassment or may file a cross-complaint

under this  section.  At the hearing, the judge shall receive any

testimony that is relevant, and may make an independent

inquiry.  If the judge finds by clear and convincing evidence

that unlawful harass ment exists, an in junction shall issue

prohibiting the harassment.  An injunction issued p ursuant to

this section shall have a duration of not more than three years.

At any time within the three months before the expiration of the

injunction, the plaintiff may apply for a renewal of the

injunction by filing a new petition for an injunction under this

section.

(e) This section does not preclude either party from

representation by private co unsel or from  appearin g on the

party's own be half.

(f) In a proceeding under this section where there are

allegations or threats of domestic violence, a support person

may accompany a party in court and, where the party is not

represented by an attorne y, may sit with the par ty at the table

that is generally reser ved for the p arty and the party's attorney.

The support person is present to provide moral and emotional

support for a person who alleges he or she is a victim of

domestic  violence. The support person is not present as a legal

adviser and shall not give legal advice.  The support person

shall assist the person who alleges he or she is a victim of

domestic  violence in feeling more confident that he or she w ill



RELATED STATUTES REGARDING DISCIPLINE OF ATTORNEYS

AND  DUTIE S OF M EMB ERS O F THE  STATE  BAR  OF CA LIFOR NIA

30 CODE OF CIVIL PROCEDURE

not be injured or threatened by the other party during the

proceedings where the p erson who  alleges he or sh e is a victim

of domestic violence a nd the other  party must be  present in

close proximity.  This subdivision does not preclude the court

from exercising its disc retion to remove the support person

from the courtroom if the court believes the support person is

prompting, swaying, or influencing the party assisted by the

support person.

(g) Upon filing of a petition for an injun ction unde r this

section, the defenda nt shall be personally served with a copy of

the petition, temporary restraining ord er, if any, and notice of

hearing of the petition.  Service shall be made at least  five days

before the hearing.  The court may for good cause, on motion

of the plaintiff or on its own motion, shorten the time for

service on the  defendan t.

(h) The court shall order the plaintiff or the attorney for the
plaintiff to deliver a copy of each temporary restraining order
or injunction, or modification or termination thereof, granted
under this section, by the close of the business day on which the
order was granted, to the law enforcement agencies within the
court's  discretion as a re requeste d by the plain tiff.  Each
approp riate law enforcement agency sha ll make availab le
information as to the existence and current status of these
orders to law enforcement officers responding to the scene of
reported harassment.   An order issued under this section shall,
on request of the  plaintiff, be served  on the defen dant, whether
or not the defendant has been taken into custody, by any law
enforcement officer who is p resent at the sce ne of repo rted
harassment involving the parties to the proceeding.  The
plaintiff shall provide the officer with an endorsed copy of the
order and a proof of service that the officer shall complete and
send to the issuing court.   Upon receiving information at the
scene of an incident of harassment that a protective order has
been issued under this section, or that a person who has been
taken into custody i s the subject of an order, if the protected
person cannot produce a certified copy of the order, a law
enforcement officer shall immediately attempt to verify the
existence of the order.   If the law enforcement officer
determines that a protective order has been issued, but not
served, the officer shall immediately notify the defendant of the
terms of the orde r and shall  at that time also enforce the order.
Verbal notice of the terms of the order shall constitute service
of the order and is sufficient notice for the pur poses of this
section and for the purposes of Section 273.6 and subdivision
(g) of Sectio n 1202 1 of the Pe nal Code . 

(i) The pre vailing party  in any action brought under this section
may be aw arded co urt costs and  attorney's fees, if any.

(j) Any willful disobedience of any temporary restraining order
or injunction gra nted unde r this section is punish able pursuant
to Section 273.6 of the Penal Code.

(k) This section does not apply to any action or proceeding
covered by Title 1.6C (commencing with Section 1788) of the
Civil Code or by Division 1 0 (comm encing with  Section 6200)
of the Family Code.  This section does not preclud e a plaintiff
from using other existing civil remedies.

(l) The Judicial Council shall promulgate forms and
instructions therefor, and rules for service of proc ess,
scheduling of hearings, and any other matters required by this
section.  The petit ion and response forms shall be simple and
concise, and their use by parties in actions brought pursuant to
this section shall b e manda tory.

(m) A temporary restraining order or injunction relating to
harassment or domestic violence issued by a court pursuant to
this section shall be issued on forms adopted by the Judicial
Council  of California and that have been approved by the
Department of Justice pursuant to subdivision (i) of Section
6380 of the Family C ode. H owever, t he fact that an order
issued by a court pursuant to this section was not issued on
forms adopted by the Judicia l Council and approved by the
Department of Justice shall no t, in and of itself, make the order
unenforceable.

(n) Information  on any temporary restraining order or
injunction relating to harassment or dom estic violence issued
by a court pursuant to this section shall be transmitted to the
Department of Justice in acc ordance  with subdivision (b) of
Section 6380 of the Family Code.

(o) There is no filing fee for a petition that alleges that a person
has inflicted or threatened violence against the petitioner, or
stalked the petitioner, or acted or spoke in any other manner
that has placed the petitioner in reasonable fear of violence, and
that seeks a protective or restraining order or injunction
restraining stalking or future v iolence or th reats of violence, in
any action bro ught pursua nt to this section.  No fee shall be
paid for filing a response to a petition alleging these ac ts.

(p) This section shall become operative January 1, 2007.
(Added by Stats. 2002, ch. 1009, operative on January 1,
2007.)

§566.  Persons Ineligible for Appointme nt; Consen t;

Undertaking on Ex Parte Application

(a) No party, or attorney of a party, or person interested in an
action, or related to  any judge of the court by consanguinity or
affinity within the third degree, can be appointed receiver
therein without the written consent of the parties, filed with the
clerk.

(b) If a receiver is appointed upon an ex parte application, the
court,  before making the order, must require from the applicant
an undertaking  in an amou nt to be fixed by the court, to the
effect that the applicant will pay to the defendant all damages
the defendan t may sustain  by reason of the appointment of the
receiver and the entry by the receiver upo n the duties, in case
the applicant sh all have procured the appointm ent wrongfully,
maliciously,  or without sufficient cause.  (Enacted in 1982.
Amended by Stats. 187 4, ch. 383 , Stats. 1897 , ch. 69; S tats.
1907, c h. 374, Sta ts. 1982, ch . 517.)

§568.  Pow ers of Rec eivers
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The receiver has, under the co ntrol of the Co urt, power to  bring
and defend actions in his own name, as receiver; to take and
keep possession of the prop erty, to receive rents, collect debts,
to compound for and compromise the same, to make transfers,
and generally to do such acts respecting the property as the
Court ma y authorize.  (E nacted in 1 872.)

§638.  Reference by Agreement of the Parties;

Purposes

A referee may be appointed upon the agreement of the parties
filed with the clerk, or judge, or entered in the minutes, or upon
the motion of a party to a written contract or lease that provides
that any controversy arising therefrom shall be heard  by a
referee if the court finds a reference agreement exists between
the parties: 

(a) To hear and determine any or all of the issues in an action
or proceeding, whether of fact or of law, and  to report a
statement of decision.

(b) To asce rtain a fact necessar y to enable the  court to
determine an action or proceeding.

(c) In any matter in which a referee is app ointed pur suant to
this section, a copy of the order shall be forwarded to the office
of the presiding judge.  The Judicial Council shall, by rule,
collect information on the use of these referees.  The Judicial
Council  shall also collec t information on fees paid by the
parties for the use of referees to the extent that information
regarding those fees is reported to the court.   The Judicial
Council  shall report thereon to  the Legislature by July 1, 2003.
This subdivision shall become inoperative on January 1, 2004.
(Enacted 1872. Amended by Stats. 1933, ch. 744 ; Stats. 1951,
ch. 1737; Stats. 1982, ch. 440; Stats. 1984, ch. 350; Stats.
2000, c h. 644; Sta ts. 2001, ch . 44; Stats. 20 02, ch. 10 08.)

§639.  Direction of a Reference; Application; Motion
of the Co urt

(a) When the parties do not consent, the court may, upon the

written motion of any party, or of its own motio n, appoin t a

referee in the following cases pursuant to the provisions of

subdivision (b) of Section 640:

(1) When the trial of an issue of fact requires the examination

of a long acco unt on either sid e; in which case  the referees

may be directed to hear and decide the whole issue, or report

upon any specific question of fact involved therein.

(2) W hen the taking of an account is necessary for the

information of the court b efore judg ment, or for carrying a

judgmen t or order into  effect.

(3) When a question of fact, other than upon the pleadings,

arises upon motion or otherwise, in any stage of the action.

(4) When it is necessary for the information of the court in a

special proceeding.

(5) When  the court in  any pending action determines that it is

necessary for the court to appoint a referee to hear and

determine any and all discovery motions and disputes

relevant to discovery in the action and to report findings and

make a recommendation thereon.

(b) In a discovery matter, a motion to disqualify an appointed

referee pursuant to Section 170.6 shall be made to the court by

a party either:

(A) Within 10 days after notice of the appointment, or if the

party has not yet appeared in the action, a motion shall be

made within 10 da ys after the app earance, if  a discovery

referee has been app ointed for all discovery purpo ses.

(B) At least five days before the date set for hearing, if the

referee assigned is known at least 10 days before the date set

for hearing and  the discove ry referee has b een assigned  only

for limited discovery purpo ses.

(c) When a referee is appointed pursuant to paragraph (5) of

subdivision (a), the order shall indicate whether the referee is

being appointed for all discovery purposes in the action.

(d) All appointm ents of referee s pursuant to th is section shall

be by written order and shall include the following:

(1) When the referee is appointed pursuant to paragraph

(1), (2), (3), or (4) of subdivision (a), a statement of the

reason the referee is being appointed.

(2) When the referee is appointed pursuant to paragraph (5)

of subdivision (a), the exceptional circumstances requiring

the reference, which must be specific to the circumstances

of the particular case.

(3) The subject matter or matters included in the reference.

(4) The name, business address, and telephone number of

the referee.

(5) The  maximum  hourly rate the referee may charge and,

at the request of any party, the maximum number of hours

for which the referee may charge.  Upon the written

application of any party or the referee, the court may, for

good cause shown, modify the maximum number of hours

subject to any findings as set forth in paragraph (6).

(6) (A) Either a finding that no party has established an

econom ic inability to pay a pro rata share of the

refe ree 's fee or a finding that one or more parties has

established an econo mic inability  to pay a  pro rata share

of the referee's fees and that another party has agreed

voluntarily  to pay that  add itio nal s hare of  the r efer ee's
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fee.   A court shall n ot appoint a referee at a cost to the

parties if neither of these findings is made.

(B) In determining whether a party has established an

inability to p ay th e re fere e's fees under subparagraph (A),

the court shall consider only the ability of the party, not the

par ty's counsel, to pay these fees.  If a party is proceeding

in forma pauperis,  the party shall be deemed by the court

to have an economic inability to pay the referee's fees.

However, a determina tion of econ omic inability to pay the

fees shall not be limite d to parti es that proceed in forma

pauperis.  For those p arties who are  not proce eding in

forma pa uperis, the co urt, in determining whether a party

has established an inability to pay the fees, shall consider,

among other things, the estimated cost of the referral and

the imp act o f the  pro pos ed f ees  on th e pa rty's  ability to

proceed with the litigation.

(e) In any matter in which a re feree is appo inted pursua nt to

paragraph (5) of subdivision (a), a copy of the order appointing

the referee shall be forwarded to the office of the presiding

judge of the court.  The Judicial Council shall, by rule, collect

information on the use of these references and the reference

fees charged to litigants, and shall report thereon to the

Legislature by July 1, 20 03.  This su bdivision shall become

inoperative on January 1, 2004.  (Enacted by Stats. 1872.

Amended by Stats. 1933, ch. 744; Stats. 1951 , ch. 1737; Stats.

1977, ch. 1257; Stats. 1981, ch. 299, Stats. 2000, ch. 1011;

Stats. 2001 , ch. 362.)

[Publisher’s Note: The outline format found under subsection

(b) of the abo ve provisio n is printed a s it appears in the bill as

chapter ed by the  legislature in  2001.]

§907. Appeal Frivolou s or Taken S olely for Delay 

When it appears to the reviewing court that the appeal was

frivolous or taken solely for delay, it may add to the costs on

appeal such damages as may be just. (Added by Stats. 1968, ch.

385.)

§1021. Attorney’s Fees—Determined by Agreement

Except as attorney's fees are specifically provided for by

statute, the measure and mo de of com pensation o f attorneys

and counselors at law is left to the agreement, express or

implied, of the parties; but parties to  actions or proceedings are

entitled to their costs, as hereinafter provided.  (Enacted 1872.

Amend ed by Stats.1 933, ch. 7 44;  Stats.19 86, ch. 37 7.)

§1029.8. Damages for Injury Caused by an

Unlicensed Person who Provides Services for which

a License is Required

(a) Any unlicense d person  who cause s injury or damage  to

another person as a result of providing goods or performing

services  for which a license is required under Division 2

(commencing with  Section 5 00) or an y initiative act referred

to therein, Division 3  (commencing with Section 5000), or

Chapter 2 (commencing with Section  18600) or Chapter 3

(commencing with Section 19000) of Division 8,  of the

Business and Professions Code, shall be liable to the injured

person for treble the am ount of dam ages assesse d in a civil

action in  any court having proper jurisdiction.  The court may,

in its  discretion, award all costs and attorney's fees to the

injured person  if that person prevails in the action.

(b) This section shall not be construed to confer an additional

cause of action or to affect or limit any o ther remed y,

including,  but not limited to, a claim for exemplary dama ges.

(c) The ad ditional dam ages prov ided for in   subdivision (a)

shall  not exceed ten thousand dollars ($10,000).

(d) For the pu rposes of this se ction, the term "unlicensed

person"  shall not apply to any of the following:

(1) Any perso n, partnership , corpora tion, or other  entity

providing goods or services under the good faith belief that

they are  prop erly licensed an d acting within the proper

scope of that licensure.

(2) Any perso n, partnership , corpora tion, or other  entity

whose  license has expired for nonpayme nt of license

renewal fees, but who  is eligible to renew that license

without the necessity of ap plying and q ualifying for an

original license.

(3) Any person, partnership, or corporation licensed under

Chapter 6 (commencing with Section 2700) or Chapter 6 .5

(commencing with  Section 2 840) of t he Business and

Professions Code, who provides  professional nursing

services under an existing license, if the action arises from

a claim that the licensee exceeded the scope of  practice

authorized by his or her license.
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(e) This section shall not apply to any action for unfair trade

practices brought against an unlicensed person under Chapter

4  (commencing with Section 17000) of Part 2 of Division 7 of

the  Business and Professions Code, by a person who hold s a

license which  is require d, or closely re lated to the license

which is required, to engage in those activities performed by

the unlicensed  person.  (A dded b y Stats.1985 , ch. 895.)

§1141.18 Arbitrators, Qualifications; Compensation;

Method of Selection; Disqualification 

(a) Arbitrators sh all be retired ju dges or m embers o f the State

Bar, and shall sit individually. A judge may also serve as an

arbitrator without compen sation. Peo ple who are no t attorneys

may serve as arbitrators upo n the stipulation of all parties.

(b) The Judicial Council rules shall provide for the

compensation, if any, of arbitrator s, except that no

compensation shall be paid prior to the filing of the award by

the arbitrator, or  prior to  the settlement of the case by the

parties. Comp ensation for a rbitrators shall, un less waived in

whole  or in part, be one hundred fifty dollars ($150) per case,

or one hundred fifty dollars ($150) per day, whichever is

greater, except that the board o f supervisors o f a county and a

city and county may set a higher level of compensation for that

county or city an d county.

(c) The bo ard of governors of the State Bar shall provide by

rule for the method of selection of arbitrators after consulting

with administrative  committee s established pursuant to R ule

1603 of the Judicia l Arbitration R ules for Civil C ases and with

county bar associa tions in counties where there are no

administrative committees. These rules shall provide for

specialized panels  and shall become operative upon approval

of the Judicia l Council.

(d) Any party may request the disqualification of the arbitrator

selected for his or her case on the grounds and by the

procedures specified in S ection 17 0.1 or 17 0.6. A req uest for

disqualification of an arbitrator on grounds specified in Section

170.6  shall be made within five days of the naming of the

arbitrator. An arbitrator shall disqualify himself o r herself,

upon demand  of any party to the arbitration made before the

conclusion of the arbitration proceedings on any of the grounds

specified in Section 170.1. (Added by Stats. 1978, ch. 743,

operative July 1, 1979. Amended by Stats. 1981, ch. 1110;

Stats. 1993 , ch. 768.)

§1209. Acts and O missions C onstituting Co ntempt 

(a) The following acts or omissions in respect to a court of

justice, or proceedings therein, are contempt of the authority of

the court:

(1) Disorderly, contemptuous, or insolent behavior toward

the judge while holding the court, tending to interrupt the

due course of a trial or other judicial proceeding;

(2) A breach of the peace, boisterous conduct, or violent

disturbance, tending to  interrupt the due course of a trial or

other judicial proceeding;

(3) Misbehavior in office, or other willful neglect or

violation of duty by an atto rney, counse l, clerk, sheriff,

coroner, or other person, appointed or elected to perform a

judicial or ministerial service;

(4) Abuse of the process or proceedings of the court, or

falsely pretending to act under authority of an order or

process o f the court;

(5) Disobedience of any lawful judgment, order, or process

of the court;

(6) Rescuing any person or property in the custody of an

officer by virtue o f an order o r process o f such court;

(7) Unlawfu lly detaining a witness, or party to an action

while going to, remaining at, or returning from the court

where the ac tion is on the ca lendar for trial.

(8) Any other un lawful interferenc e with the process or

proceed ings of a cour t;

(9) Disobedience of a subpoena duly served, or refusing to

be sworn or answer a s a witness;

(10) When  summon ed as a juro r in a court, neg lecting to

attend or serve as such, or improperly conversing with a

party to an action, to  be tried at suc h court,  or with any

other person, in re lation to the merits of such action, or

receiving a communication from a party or other person in

respect to it, without immediately disclosing the same to the

court;

(11) Disobedience by an inferior tribunal, magistrate, or

officer, of the lawful jud gment, ord er, or proc ess of a

superior court, or proceeding in an action or special

proceeding contrary to law, after such action or special

proceeding is removed from the jurisdiction of such inferior

tribunal, magistrate, or officer.

(b) No speech or publication reflecting upon or concerning any

court or any officer thereof shall be treated or punished  as a

contempt of such court unless mad e in the immediate presence

of such court while in session and  in such a man ner as to

actually interfere with its proceedings.

(c) Notwithstanding Section 1211 or any other provision of

law, if an order o f contemp t is made affectin g an attorney, h is

agent, investigator, or any perso n ac ting  und er th e att orn ey's

direction, in the preparation and conduct of any action or
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proceeding, the execution of any sentence shall be stayed

pending the filing within three judicial days of a petition for

extraordinary relief testing the lawfulness of the court's order,

the violation of which is the basis of the contempt, except for

such conduct as may be proscribed by subdivision (b) of

Section 6068 of the Business  and Pro fessions Co de, relating to

an attorney's duty to maintain respect due to the courts and

judicial officers.

(d) Notwithstan ding Section 1211 or any other provision of

law, if an order o f contemp t is made affectin g a public safety

employee acting within the scope of employment for reason of

the employee's failure to comply with a duly issued subpoena

or subpoen a duces tec um, the exec ution of any sen tence shall

be stayed pend ing the filing within three jud icial days of a

petition for extraordinary relief testing the lawfulness of the

cou rt's  order, a  violation of which is the basis for the c ontempt.

As used in this subdivision, "public safety employee" includes

any peace office r, firefighter, param edic, or any other employee

of a public law e nforceme nt agency who se duty is either to

maintain  official records or to analyze or present evidence for

investigative or prosecutorial purposes. (Enacted 1872;

amended 1891. Amended by Stats. 1907, ch. 255; Stats. 1939,

ch. 979; S tats. 1975, c h. 836; Sta ts. 1982, ch . 510.)

§1280.1 Arbitrator Immu nity

(a) An arbitrato r has the immu nity of a judicial o fficer from

civil liability when acting in the capacity of arbitrator under any

statute or con tract.

The immunity afford ed by this sectio n shall supplement, and

not supplant, any o therwise app licable com mon law or statutory

immunity.

(b) This section  shall remain in e ffect only until January 1,

1997, and as of that date is repealed, unless a later enacted

statute, which is enacted before January 1, 1997, deletes or

extends that date. (Added by Stats. 1985, ch. 709. Amended by

Stats. 1990 , ch. 817; S tats. 1995, c h. 209.)

§1281 .9 Neutral Arbitrations; Disclosure of

Information; Disqualification; Waiver

(a) In any arbitration pursuant to a n arbitration a greement,

when a pe rson is to  serve as a neutral arbitrator, the proposed

neutral arbitrator sha ll disclose all matters that could cause a

person aware of the facts to reasonably entertain a doubt that

the propos ed neutral ar bitrator wou ld be able  to be impa rtial,

including all of the following:

(1) The existe nce of any gro und spec ified in Section  170.1

for disqualification of a judge.  For purposes of

paragraph (8) of subd ivision (a) of Se ction 170 .1, the

proposed neutral arbitra tor shall disclose whether or not he

or she has a current arrangement concerning prospective

employment or other compe nsated servic e as a dispute

resolution neutral or is participating in, or, within the last

two years, has participated in, discussions regarding such

prospective employment or service with a party to the

proceeding.

(2) Any matters re quired to be disclosed by the ethics

standards for neutral arbitrators adopted by the Judicial

Council pursuant to this chapter.

(3) The nam es of the partie s to all prio r or pending

noncollective bargaining cases in which the proposed

neutral arbitrator served or is serving as a party arbitrator

for any party to the arbitration proceeding or for a lawyer

for a party and th e results of each  case arbitrate d to

conclusion, including the date of the arbitration award,

identification of the prevailing party, the names of the

parties' attorneys and  the amount of monetary damages

awarded, if any.  In order to  preserve c onfidentiali ty, it

shall be sufficient to give  the name o f any party who is not

a party to the pending arbitration as "claimant" or

"respon dent"  if the party is an individual and not a business

or corpo rate entity.

(4) The names of the parties to all prior or pending

noncollective bargaining cases involving any party to the

arbitration or lawyer for a party for which the proposed

neutral arbitrator served or is serving as neutral arbitrator,

and the results of eac h case arbit rated to conclusion,

including the date of the arbitration award, identification of

the prevailing party, the names of the parties' attorneys and

the amount of monetary d amages aw arded, if any.  In order

to preserve c onfidentiality, it  shall be sufficient to give the

name of any party not a party to the pending arbitration as

"claimant"  or "respon dent" if  the party is an individual and

not a busine ss or corp orate entity.

(5) Any attorney-client relationship the propo sed neutral

arbitrator has or had with any p arty or lawyer fo r a party to

the arbitration proceeding.

(6) Any profe ssional or significant personal relationship the

proposed neutral arbitrator or his or her spouse or minor

child living in the household has or has had with any party

to the arbitratio n procee ding or lawye r for a party.

(b) Subject only to the disclosure requirements of law, the

proposed neutral arbitrator shall disclose all matters required to

be disclosed pursuant to this section to all parties in writing

within 10 calendar days of service of notice of the proposed

nomination  or appo intment.

(c) For purp oses of this secti on, "lawyer for a party" includes

any lawyer or law firm currently associated in the practice of

law with the lawye r hired to rep resent a party.
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(d) For purposes of this section, "prior cases" means

noncollec tive bargaining cases in which an arbitration award

was rendered within five years prior to the d ate of the proposed

nomination  or appo intment.

(e) For purp oses of this sectio n, "any arbit ration" does not

include an arbitration  conducte d pursuan t to the terms of a

public  or private se ctor collective  bargaining a greement.

(Added by Stats. 1994, ch. 1202.  Amended by Stats. 1997,

ch. 445; S tats. 2001, c h. 362; Sta ts. 2002, ch . 1094.)

§1281.92 Restrictions Against Private Arbitration

Company from Administering Consumer Arbitration

or Related Services

(a) No private arbitration company may administer a consumer

arbitration, or provide any other services related to a consumer

arbitration, if the company has, or within the preceding year has

had, a financial interest, as defined in Section 170.5, in any

party or attor ney for a par ty.

(b) No private arbitration company may administer a consumer

arbitration, or provide any other services related to a consumer

arbitration, if any party or atto rney for a pa rty has, or within  the

preceding year has had, any type of financial interest in the

private arb itration com pany. 

(c) This section  shall operate only prospe ctively so as no t to

prohibit the administration of consumer arbitrations on the

basis of financial interests held prior to January 1, 2003.

(d) This section applies to all c onsumer a rbitration agre ements

subject to this article, and to all consumer arbitration

proceedings conducted in California.

(e) This section shall become operative on January 1, 2003.

(Added by Stats. 2002, ch. 952.)                    

                                

 

§1281.96 Private Arbitration Companies; Publication

of Consu mer Arbitration Informa tion; Liabillity 

(a) Except as provided in paragraph (2) of subdivision (b), any

private  arbitration company that administers or is otherwise

involved in, a consumer arbitration, shall collect, publish at

least quarterly, and make available to the public in a

compu ter-searchab le format, which shall be accessible at the

Internet Web site of the private arbitration company, if any, and

on paper upon re quest, all of the following information

regarding each consumer arbitration within the preceding five

years:

(1) The name of the nonconsumer party, if the

nonconsumer party is a corporation or other business

entity.

(2) The type of dispute involved, including goods,

banking, insurance, health care, em ployment,  and, if it

involves employment, the amount of the employee's

annual wage divided into the following ranges:  less

than one hundred thousand dollars ($100,000), one

hundred thousand dollars ($100,000) to two hundred

fifty thousand dollars ($250,000), inclusive, and over

two hundred fifty thousand dollars ($250,000).

(3) Whether the consumer or nonconsumer party was

the prevailing  party.

(4) On how many occasions, if any, the nonconsumer

party has previously been a party in an arbitration or

mediation administered by the private arbitration

compa ny.

(5) Whether the consumer party was represented by an

attorney.

(6) The date  the private arbitration company received

the demand  for arbitratio n, the date the arbitrator was

appointed, and the date of disposition by the arbitrator

or private a rbitration co mpany.

(7) The type of disposition of the dispute, if known,

including withdrawal, abandonment, settlement, award

after hearing, award without hearing, default, or

dismissal without hearing.

(8) The amount of the claim, the amount of the award,

and any oth er relief granted , if any.

(9) The nam e of the arbitr ator, his or her total fee for

the case, and the  percentag e of the arbitr ato r's fee

allocated to  each party.

(b) (1) If the information req uired by sub division (a) is

provided by the private arbitration company in a

compu ter-searchab le format at the company's Internet Web

site and may be downloaded without any fee, the company

may charge the actual cost of copying to a ny person who

requests  the information on paper.  If the information

required by subdivision (a) is not accessib le by the Interne t,

the company shall provide that information without charge

to any person who requests the information on paper.

(2) Notwithstan ding parag raph (1), a p rivate arbitration

company that receives funding pursuant to Chapter 8

(commencing with Section 465) of Division 1 of the

Business and Professions Code, and that administers or

conducts fewer than 50 consumer arbitrations per year

may collect and publish the information required by

subdivision (a) semiannually, provide the information

only on paper, and charge the actual cost of copying.

(c) This section  shall apply to any consumer arbitration

commenced on or after January 1, 2003.
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(d) No private arbitration company shall have any liability for

collecting, publishing, or distributing the information required

by this section.  (A dded b y Stats. 2002 , ch. 1158 .)

§1282 .4 Arbitration —R epres entatio n by C ouns el;

Non-Ca lifornia Attorney Certificate

(a) A party to the arb itration has the righ t to be represented by

an attorney at any proceeding or hearing in arbitration under

this title.  A waiver of this right may be revoked ; but if a party

revokes such waiver, the oth er party is entitled to a rea sonable

continuanc e for the purp ose of pro curing an atto rney.

(b) Notwithstanding any other provision of law, including

Section 6125 of the Business and Professions Code, an attorney

admitted to the bar of any other state may represent the parties

in the course of, or in connection with, an arbitration

proceeding in this state, provid ed that the attor ney, if not

admitted to the State Bar of California, timely files the

certificate des crib ed in sub div isio n (c ) and the att orn ey's

appearance is approved by the arbitrator, the arbitrators, or the

arbitral forum.

(c) Prior to the first scheduled hearing in an arbitration, the

attorney described in subdivision (b) shall serve a certificate on

the arbitrator or arbitrato rs, the State B ar of Californ ia, and all

other parties and counsel in the arbitration whose addresses are

known to the attorney.  In the event that the attorney is retained

after the first hearing has comme nced, then the  certificate shall

be served prior to the first hearing at which the attorney

appears.  The certificate shall state all of the following:

(1) The  attorney's residen ce and office  address. 

(2) The co urts before which the attorney has been admitted

to practice and the dates of admission.

(3) That the attorney is currently a member in good standing

of, and eligible to practice law before, the bar of those

courts.

(4) That the attorney is not currently on suspension or

disbarred from the practice of law before the bar of any

court.

(5) That the attorney is not a resident of the State of

California.

(6) That the attorney is not regularly emp loyed in the S tate

of California.

(7) That the atto rney is not regula rly engaged  in substantial

business, professional, or other activities in the State of

California.

(8) That the attorney agrees to be subject to the jurisdiction

of the courts  of this state with respect to the law of this state

governing the conduct of attorneys to the same extent as a

member of the State Bar of California.

(9) The title of the court and the cause in which the attorney

has filed an app lication to  appear as counsel pro hac vice in

this state or filed a ce rtificate pursuan t to this section in the

preceding two years, the d ate of each a pplicatio n, and

whether or not it was granted.

(10) The name, address, and telephone number of the active

member of the State Bar of California who is the attorney

of record . 

(d) Failure to timely file the certificate described in subdivision

(c) or, absent special circumstances, repeated appe arances sha ll

be grounds for disqualification from serving as the attorney of

record in the arbitration in which the certificate was filed.

(e) An attorney who files a certificate containing false

information or who oth erwise fails to co mply with the

standards of professional conduct required of members of the

State Bar of California shall be subject to the disciplinary

jurisdiction of the State Bar with respect to any of his or her

acts occurring in the course of the arbitration.

(f) Notwithstanding any other provision of law, including

Section 6125 of the Business and Professions Code, an attorney

who is a member in good standing of the bar of any state may

represent the parties in co nnection with  rendering legal services

in this state in the course of and in connection with an

arbitration pending in another state.

(g) Notwithstanding any other provision of law, including

Section 6125 of the Business and Profession s Code, a ny party

to an arbitration arising under collective bargaining agreemen ts

in industries and  provisions su bject to eithe r state or federal law

may be represented in the course of, and in connection with,

those proceedings by any person, regardless of whether that

person is licen sed to pra ctice law in this state.  

(h) Nothing in this section shall apply to Division 4

(comme ncing with Sec tion 3201 ) of the Labo r Code. 

(i) (1) In enacting the amendm ents to this section made by

Assemb ly Bill 2086 of the 1997-98 Regular Session, it is

the intent of the Legislature to respond to the holding in

Birbrower v. Superior Court (1998) 17 Cal.4th 117, as

modif ied at 17 Cal.4 th 643a (h ereafter Bir brower), to

provide a procedure for nonresident attorneys who are not

licensed in this state to appear in California arbitration

proceedings.

(2) In enacting subdivision (g), it is the intent of the

Legislature to make clear that any party to an arbitration

arising under a collective bargaining agreement governed

by the laws of this state  may be represented in the course of

and in connectio n with those pr oceeding s by any person

regardless of whether that person is licensed to  practice law

in this state.
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(3) Except as otherwise specifically provided in this section,

in enacting the amendments to this section made by

Assemb ly Bill 2086 of the 199 7-98 Re gular Sessio n, it is

the Legislature's intent that nothing in this section is

intended to expand  or restrict the ab ility of a party  prior to

the decision in Birbrower to elect to be represented by any

person in a nonjudicial arbitration proceeding, to the extent

those rights or abilities existed prior to that decision.  To

the extent that Birb rower is  interpreted to expand or restrict

that right or ability pursuant to the laws of this state, it is

hereby abrogated except as sp ecifically provid ed in this

section.

(4) In enacting sub division (h), it is the intent of the

Legislature to make clear that nothing in  this section shall

affect those provisions of law governing the right of injured

workers to elect to be represented b y any person, regardless

of whether that p erson is license d to practice law in this

state, as set forth in Division 4 (commencing with Section

3200) of the Labor Code.

(j) This section  shall be ope rative until  January 1, 2006, and on

that date shall be repealed. (Added by Stats. 1961, ch. 461.

Amend ed by Stats. 1 998, ch. 9 15, Stats. 20 00, ch. 10 11.)

§1282.4 Arbitration—Representation by Counsel

 
(a) A party to the arbitration has the right to be represented by

an attorney at any proceeding or hearing in arbitration under

this title.  A waiver of this right may be revoked ; but if a party

revokes such waiver, the  other party is  entitled to a rea sonable

continuanc e for the purp ose of pro curing an atto rney.

(b) This section shall become operative on January 1, 2006.

(Added by Stats. 1998, ch. 915; Amended by Stats. 2000, ch.

1011.)

§1284.3  Consumer Arbitrations; Agreements to Pay

Fees and C osts; Waive r for Indigents

(a) No neutra l arbitrator or  private arbitration c ompan y shall

administer a consumer arbitration under any agreemen t or rule

requiring that a consumer who is a party to the arbitration pay

the fees and costs incurred by an opposing party if the

consumer does not prevail in  the arbitration, including, but not

limited to, the fees and costs of the arbitrator, provider

organizatio n, attorney, or w itnesses. 

(b) (1) All fees and costs charged to or assessed upon a

consumer party by a priv ate arbitration company in a

consumer arbitration, exclusive of ar bitrator fees, sha ll be

waived for an indigent consumer.  For the purposes of this

section, "indigent consumer" means a person having a

gross mon thly income that is less than 300 percent of the

federal poverty guidelines.  Nothing in this section shall

affect the ability of a private arb itration com pany to shift

fees that would  otherwise be charged or assessed upon

a consum er party to a no nconsum er party.

(2) Prior to req uesting or ob taining any fee, a private

arbitration company shall provide written notice of the

right to obtain a waiver of fees to a consumer or

prospective consume r in a manner  calculated to bring

the matter to the attention of a reasonable consumer,

including, but not limited to, prominently placing a

notice in its first written communication to the

consumer and in any invoice, bill, submission form, fee

schedule, rules, or code of procedure.

(3) Any consumer requesting a waiver of fees or costs

may establish his or her eligibility by making a

declaration under oath on a form provided to the

consumer by the private a rbitration company for

signature stating his or her monthly income  and the

number of persons living in his or her household.  No

private  arbitration company may require a consume r to

provide any further statement or evidence of indigence.

(4) Any information obtained by a private arbitration

company abo ut a c ons ume r's identity, financial

condition, income, wealth, or fee waiver req uest shall

be kept confidential and may not be disclosed to any

adverse party or any nonparty to the arbitration, except

a private arbitration company may not keep confidential

the number of waiver requests received or granted, or

the total amount of fees waived.

(c) This section applies to all consumer arbitration ag reements

subject to this article, and to all consumer arbitration

proceedings conducted in California.  (Added by Stats. 2002,

ch. 1101 .)

§1518. When Fiduciary Property Escheats to State 

(a) All tangible personal property located in this state and,

subject to Section 1510, all intangible personal property, and

the income or increment on such tangible or intangib le

property,  held in a fiduciary cap acity for the ben efit of another

person escheats to this state if after it becomes payable or

distributable, the owner has not, within a period of three years,

increased or decreased the principal, accepted payment of

principal or income , corresponded in writing concerning the

property,  or otherwise  indicated an  interest as evide nced by a

memora ndum or  other reco rd on file with the fid uciary.

(b) Funds in an individual retirement account or a retirement

plan for self-employed individuals or similar account or plan

established pursuant to the internal revenue laws of the United

States or of this state  are not payable or distributable within the

meaning of subdivision (a) unless, under the terms of the

account or plan, distribution of all or part of the funds would

then be ma ndatory.
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(c) For the purpose of this section, when a person holds

property  as an agent for  a business asso ciation, he or s he is

deemed to hold the property in a fiduciary capacity for the

business association alone, unless  the agreemen t between him

or her and the business association clearly provides the

contrary.  For the purposes of this chapter, if a person holds

property  in a fiduciary capacity for a business association

alone, he or she is the holder of the prope rty only insofar as the

interest of the business as sociation in the  property is  concerned

and the asso ciation is deem ed to be the  holder of the  property

insofar as the interest of an y other person in the prop erty is

concerned. (Formerly 1506, added by Stats. 1959, ch. 1809 and

amended by Stats. 1961, ch. 1904. Renumbered 151 8 and

amended by Stats. 1968, ch. 356, operative January 1, 1969;

Stats. 1976, ch. 49; Stats. 1982, ch. 786; Stats. 1988, ch. 286;

Stats. 1990 , ch. 450, effec tive July 31, 1 990.)

  

§2018. Attorney's Work Product Protection 

(a) It is the policy of the state to:

(1) preserve the rights of attorneys to  prepare cases for trial

with that degree of privacy necessary to encourage them to

prepare their cases thoroughly and to investigate not only

the favorable but the unfavorable aspects of those cases;

and

(2) to prevent attorneys from taking undue advantage of

their adversary's industry and efforts.

(b) Subject to subdivision (c), the work product of an attorney

is not discoverable unless the court determines that denial of

discovery will unfairly prejudice the party seeking discovery in

preparing that party's claim or defense or will result in an

injustice.

(c) Any writing that reflects an attorney's impressions,

conclusions, opinions, or legal research or theories shall not be

discoverable unde r any circumstances.

(d) This section is intended to be a restatement of existing law
relating to protection of work  produc t.  It is not intended  to
expand or reduce the e xtent to which w ork prod uct is
discovera ble under existing law in any action.  However, when
a lawyer is suspected of knowingly participating in a crime or
fraud, there is no protection of work product under this section
in any official investigation by a law enforcement agency or
proceeding or action brought by a public prosecutor in the
name of the People of the State of California if the services of
the lawyer were sought or obtained to enable or aid anyone  to
commit  or plan to co mmit a crime or fraud.  N othing in this
section is intended to  limit an attorney's ab ility to request an in
camera hearing as provided for in People v. Superior Court
(Laff) (2001) 25 Cal.4th 703.

(e) The State Bar may discover the work product of an attorney
against whom disciplinary charges are pend ing when it is
relevant to issues of breach o f duty by the lawye r, subject to
applicable client approval and to a protective order, where
requested and for good cause, to ensure the confidentiality of

work product excep t for its use by the State Bar in disciplinary
investigations and its consideration under seal in State Bar
Court proceedings.  For purposes of this section, whenever a
client has initiated a compla int against an attor ney, the requisite
client approval shall be deemed to have been granted.

(f) In an action between an attorney and his or her client or
former client, no work  produc t privilege under this section
exists if the work product is relevant to an issue of breach by
the attorney of a duty to the attorney's client arising out of the
attorney-client relationship.   For purposes of this section,
"client"  means a client as defined in Section 951 of the
Evidence Code.    (Added by Stats. 1987, ch. 86, operative J uly
1, 1987.  A mended  by Stats. 198 8, ch. 115 9; Stats. 1990, ch.
207; Stats. 2 002, ch. 1 059, op erative Sep tember 2 9, 2002 .)

CORPORATIONS CODE

§10830. Formation; Requirements; Supervision 

A nonprofit corporation may be formed  under Pa rt 3
(commencing with Section 7110) of this division for the
purposes of administering a system or systems of defraying the
cost of professional services of attorneys, but any such
corporation may not engage directly or indirectly in the
performance of the corporate purposes or objects unless all of
the following re quiremen ts are met:

(a) The attorneys furnishing professional services pursuant to
such system or systems are  acting in com pliance with  the Rules
of Profession al Condu ct of the State B ar of California
concerning such system or systems.

(b) Memb ership in  the corpo ration and a n oppo rtunity to render
professional services upon a uniform basis are ava ilable to all
active members of the State Bar.

(c) Voting by proxy and cumulative voting are prohibited.

(d) A certificate is issued to the corporation by the State Bar of
California, finding com pliance with the requirements of
subdivisions (a), (b) and (c).

Any such corporation shall be subject to supervision by the
State Bar of C alifornia and  shall also be su bject to P art 3
(commencing with Section 7 110) of this  division except as to
matters specifically otherwise provided for in this article.
(Added  by Stats. 197 8, ch. 130 5, opera tive January 1 , 1980.)

§1610 0. Sho rt title

This chapter may be cited as the Uniform Partnership Act of

1994.(A dded b y Stats.1996 , ch. 1003 .)

§16101. Definitions

As used in this chapter, the following terms and phrases have

the following meanings:
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(1) "Busines s" includes e very trade, o ccupation , and

profession.

(2) "Debto r in bankrup tcy" means  a person w ho is the subject

of either of the following:

(A) An order for relief under Title 11 of the United States

Code or a comparable order under a successor statute of

general application.

(B) A comparable order under federal, state, or foreign law

governing  insolvency.

(3) "Distribution" means a transfer of money or other

property  from a partnership to a partner in the  par tner 's

capacity as a partner or to the partner's transferee.

(4) (A) "Foreign limited liability partnership" mea ns a

partnership, other than a limited partnership, formed

pursuant to an agreement governed by the laws of

another jurisdiction and denominated or registered as a

limited liability partnership or registered limited liability

partnership  under the laws of that jurisd iction (i) in

which each partner is a licensed person or a person

licensed or authorized to provide professional limited

liability partnership services in a jurisdiction or

jurisdictions other than this state, (ii) which is licensed

under the laws of the state to engage in the practice of

architecture, the practice of public accountancy, or the

practice of law, or (ii i) which (I) is related to a

registered limited liability partnership that practices

public  accountancy or, to the extent permitted by the

State Bar, practices law or is related to a foreign limited

liability partnership and (II) provides services related or

complementary to the profess ional limited liab ility

partnership  services provided by, or provides services or

facilities to, that registered lim ited liability partne rship

or foreign limited liability partnership.

(B) For the pu rposes of c lause (iii) of subparagraph (A), a

partnership  is related to a registered  limited liability

partnership  or foreign limited  liability partnership  if (i) at

least a majority of the partners in one partnership are also

partners in the other partnership, or (ii) at least a majority

in interest in each partnership hold interests in or are

members of another person, except an in dividual,  and each

partnership  renders serv ices pursuan t to an agreem ent with

that other person, or (iii) one partnership, directly or

indirectly through one or more intermediaries, controls, is

controlled by, or is under common control with, the other

partnership.

(5) "Licensed person" means any person who  is duly

licensed, authorized, or registered under the provisions of the

Business and Professions Code to provide professional

limited liability partnership  services or w ho is lawfully able

to render professional limited liability partnership  services in

this state.

(6) (A) “Registered limited liability partnership" means a

partnership, other than a limited partnership, formed

pursuant to an agreement governed by Article 10

(commencing with Section 16951 ), that is registered

under Section 16 953 and  (i) each of the partners of

which is a licensed person or a person licensed or

authorized to provide  professiona l limited liability

partnership  services in a jurisdiction or jurisdictions

other than this state, (ii) is licensed under the laws of

the state to engage in the practice of architecture,

practice of public accountancy, or the practice of law,

or (iii)(I) is related to a re gistered limited  liability

partnership  that practices p ublic acco untancy or, to  the

extent permitted by the State Bar, practices law or is

related to a foreign limite d liability partner ship and (II)

provides services related or complementary to the

professional limited liability partnership services

provided by, or provides services or facilities to, that

registered limited liability partnership or foreign limited

liability partnership.

(B) For the purposes of clause (iii) of subparagraph

(A), a partnership  is related to a registered limited

liability partnership or foreign limited liability

partnership  if (i) at least a majority of the partners in

one partnership are also partners in the other

partnership, or (ii) at least a majority in interest in

each partnership hold interests in or are members of

another person, other than an individual, and each

partnership  renders services pursuant to an

agreement with that other person, or (iii) one

partnership, directly or indirectly through one or

more intermediar ies, controls, is co ntrolled by, o r is

under common control with, the other partnership.

(7) "Partnership" means an association of two or more

persons to carry on as coowners a business for profit formed

under Section 16202, predecessor law, or comparable law of

another jurisdiction, and includes, for all purposes of the laws

of this state, a registered limited liability partnership, and

excludes any partnership formed under Chapter 2

(commencing with Section 15501) or Chapter 3 (commencing

with Section 15611).

(8) "Partnership agreement" means the agreement, whether

written, oral, or implied, among the partners concerning the

partnership, including am endmen ts to the partner ship

agreeme nt.

(9) "Partnership at will" means a partnership in which the

partners have not a greed to remain partners until the

expiration of a definite term or the completion of a particular

undertaking.

(10) "Partner ship interest" or "partner's interest in the

partnership" means all of a partner's interests in the

partnership, including the partner's transferable interest and

all management and o ther rights.
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(11) "Person" means an individual, corporation, business

trust, estate, trust, partnership, limited partnership, limited

liability partnership, limited liability company, association,

joint venture, government, governmental subdivision, agency,

or instrumen tality, or any other le gal or com mercial entity.

(12) "Professional limited liability partnership services"

means the practice of arc hitecture, the pr actice of pub lic

accountancy, or the practice of law.

(13) "Prop erty" means all property, real, personal, or mixed,

tangible or intangible, or any interest therein.

(14) "State" means a state of the United States,  the District of

Columbia, the Commonwealth of Puerto Rico, or any

territory or insular possession subject to the jurisdiction of

the United States.

(15) "Statement" mea ns a statement of partnersh ip authority

under Section 16303, a statement of denial under Section

16304, a statement of dissociation under Section 16704, a

statement of dissolution under Section 16805, a statement of

conversion or a certificate of conversion under Section

16906, a statement of merger under Section 16915, or an

amendment or cancellation of any of the foregoing.

(16) "Transfer" includes an assignment, conveyance, lease,

mortgage, deed, and encumbrance.

(17) The inclu sion of the practice of architecture as a

professional limited liability partnership service permitted by

this section shall extend only until January 1, 2007.   (Added

by Stats. 1996, ch. 1003.  Amended by Stats. 1998, ch. 504;

Stats. 1999 , ch. 250; S tats. 2001, c h. 595.)

§16306. Joint and Severable Liability; Personal

Liability; Registered Limited Liability Partnerships

(a) Except a s otherwise p rovided  in subdivision s (b) and (c ), all

partners are liable jointly and severally for all obligations of the

partnership  unless otherw ise agreed b y the claimant or

provided by law.

(b) A person admitted as a partner into  an existing par tnership
is not personally liable for any partnership obligation incurred
before the person's admission as a partner.

(c) Notwithstanding an y other section  of this chapter, a nd
subject to subdiv isions (d), (e), (f), and (h), a partner in a
registered limited liability partnership is not liable or
accountable, directly or indirectly, including by way of
indemnification, contribution , assessment, o r otherwise, for
debts, obligations, o r liabilities of or cha rgeable to th e
partnership  or another partner in the partnership, whether
arising in tort, contract, or otherwise, that are incurred, created,
or assumed b y the partnersh ip while the partnership is a
registered limited liability partnership, by reason of being a

partner or acting in the conduct of the business or activities of
the partnership.

(d) Notwithstanding subdivision (c), all or certain specified
partners of a registered  limited liability partn ership, if the
specified partners agree, may be liable in their capacity as
partners for a ll or specified debts, obligations, or liabilities of
the registered limite d liability partnership if the partners
possessing a majority of the  interests of the pa rtners in the
current profits of the partnership, or a different vote as may be
required in the partnership agreement, specifically agreed to the
specified debts, obligations, or liabilities in writing, prior to the
debt, obligation, or liab ility being incurred .  That spec ific
agreement may be modified or revoked if the partners
possessing a majority of the interests of the partners in the
current profits of the partnership, or a different vote as may be
required in the partnership agreement, agree to the modification
or revocation  in writing; provid ed, howev er, that a mod ification
or revocatio n shall not affect the liability of a partner for any
debts, obligations, or liabilities of a registered limite d liability
partnership  incurred, created, or assumed by the registered
limited liability partnership prior to the modification or
revocation.

(e) Nothing in subdivision (c) shall be construed to affect the
liability of a partner of a registered limite d liability partner ship
to third parties  for that partne r's tortious cond uct.
(f) The limitation of liability in subdivision (c) shall not apply
to claims base d upon a cts, errors, or o missions arisin g out of
the rendering of professional limite d liability partner ship
services of a registered limited liability partnership providing
legal services unless that partnership has a currently effective
certificate of registration issued by the State Bar.

(g) A partner in  a registered limited liability partnership is not
a proper p arty to a proceeding by or against a registered limited
liability partnership in which personal liability for partnersh ip
debts, obligations, o r liabilities is asserted against the partner,
unless that partner is personally liable under subdivision (d) or
(e).

(h) Nothing in this section shall affect or impair the ability of
a partner to act as a guarantor or surety for, provide collateral
for or otherwise be liable for, the debts, obligations, or
liabilities of a registered limited liability partnership. (Added
by Stats.199 6, ch. 100 3.)

§16951. Types of Lim ited Liability Partnerships to be

Recognized

For purposes of this chapter, the only types o f limited liability

partnerships that shall be recognized are a registered limited

liability partnership and a foreign limited liability partnership,

as defined in Se ction 161 01.  No  registered limite d liability

partnership  or foreign limited  liability partnership may render

professional limited liability partnership  services in this state

except through licensed perso ns. (Added by Stats.1996, ch.

1003.)

§16952. Requirements for Name
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The name of a registered limited liability partnersh ip shall

contain  the words " Registered Limited Liability Partnership" or

"Limited Liability Partnership" or one of the abbreviations

"L.L.P.,"  "LLP,"  "R.L.L.P .," or "RL LP" as the  last words or

letters of its name. (A dded b y Stats.1996 , ch. 1003 .)

§16953. Registration; Contents; Fee; Fi ling; Form;

Comp liance with Req uirements

(a) To become a registered limited liability partne rship, a

partnership, other than a limited partnership , shall file with the

Secretary of State a registration, executed by one or more

partners authorized to execute a registration, stating all of the

following:

(1) The name of the partnership.

(2) The address of its principal office.

(3) The name and address of the agent for service of process

on the limited lia bility partnership  in California. 

(4) A brief statem ent of the busin ess in which the pa rtnership

engages.

(5) Any other matters tha t the partnersh ip determin es to

include.

(6) That the partnership  is registering as a registered limited

liability partnership.

(b) The registra tion shall be ac compa nied by a  fee as set forth

in subdivision (a) of Section 12189 of the Government Code.

(c) The Secretary of State shall register as a registered limited

liability partnership  any partnersh ip that submits a  comple ted

registration with the required fee.

(d) The Secretary of State may cancel the filing of the

registration if a check or other remittance accepted in payment

of the filing fee is not paid  upon presentation.  Upon receiving

written notification that the item presented for payment has not

been honored for payment, the Secretary of State shall give a

first written notice of the applicability of this section to the

agent for service of process or to the person submitting the

instrument.  Thereafter, if the amount has not been paid by

cashier's check or equivalent, the Secretary of State shall give

a second written notice of cancellation and the cancellation

shall thereupon be effective. The second notice shall be given

20 days or more after the first notice and 90 days or less after

the date of the original filing.

(e) A partnership becomes a registered lim ited liability

partnership  at the time of the filing o f the initial registration

with the Secretar y of State or at any later date or time specified

in the registration a nd the paym ent of the fee required by

subdivision (b).  A partnership  continues as a registered limited

liability partnership until a notice that it is no longer a

registered limited liability partnership has been filed pursuant

to subdivision (b) of Section 16954  or, if applicab le, until it has

been dissolved a nd finally wound up .  The status o f a

partnership  as a registered  limited liability partn ership and the

liability of a partner o f the registered lim ited liability

partnership shall not be adversely affected by errors or

subsequent changes in the information stated in a registration

under subdivision (a) or an amended registration or notice

under Section 16954.

(f) The fact that a registration or amended registration pursuant

to this section is on file with the Secretary of State is notice that

the partnership is a registered limited liability partnership and

of those other facts contained therein that are required to be set

forth in the registration or amended registration.

(g) The Se cretary of State shall provide a form for a

registration under subdivision (a), which shall include the form

for confirming c omplianc e with the optio nal security

requirement pursuant to subdivision (c) of Section 16956.  The

Secretary of State shall include with instructional m aterials

provided in conjunctio n with the form for a registration under

subdivision (a) a notice tha t filing the registration w ill obligate

the limited liability partnership to pay an annual tax for that

taxable year to the Franchise Tax Board pursuant to Section

17948 of the Revenu e and T axation Co de.  That notice shall be

updated annually to specify the dollar amount of the tax.

(h) A limited liability partnership providing professional

limited liability partn ership services in this state sh all comply

with all statutory and administrative registration or filing

requireme nts of the state board, commission, or other agency

that prescribes the rules and regulations governing the

particular profession in which the partnership p roposes to

engage, pursuant to the applicable provisions of the Business

and Professions Code relating to that profess ion.  The sta te

board, commission, or other agency shall not disclose, unless

compelled by a subpoena or other order of a court of competent

jurisdiction, any information it receives in the course of

evaluating the complian ce of a limited lia bility partnership  with

applicab le statutory and administrative registration or filing

requirements,  provided that nothing in this section shall be

construed to prevent a  state board, commission, or other agency

from disclosing the m anner in which  the limited liability

partnership  has comp lied with the req uirements o f Section

16956, or the compliance or noncompliance by the limited

liability partnership with  any other req uirements o f the state

board, commission, or other agency.  (Added by Stats.1996, ch.

1003.  A mended  by Stats. 200 2, ch. 169 .)

§16955. Conversion of Dom estic Partnership; Righ ts

and Obligations

(a) A domestic partnership, other than a limited partnership,

may convert to a registered limited liability by the vote of the

partners possessing a  majority of the  interests of its partne rs in
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the current pro fits of the partnersh ip or by a  different vote as

may be req uired in its partne rship agree ment.

(b) W hen such a conversion takes effect, all of the following

apply:

(1) All property, real and personal, tan gible and intangible,

of the convertin g partnership  remains vested in the

converted registered limited liability partnership.

(2) All debts, obligations, liabilities, and penalties of the

converting partnership  continue as d ebts, obligatio ns,

liabilities, and penalties of the converted registered limited

liability partnership.

(3) Any action, suit, or proceeding, civil or criminal, then

pending by or against the converting partnership may be

continued as if the conversion had not occurred.

(4) To the extent provided in the agreement of conversion

and in this chapter, the partne rs of a partne rship shall

continue as partners in the converted registered limited

liability partnership.

(5) A partnership  that has been converted to a registered

limited liability partnership  pursuant to this c hapter is the

same person that existed prior to the conversion. (Added by

Stats.199 6, ch. 100 3.)

§16956. Security for Claims Against L imited Liability

Partnership; Requirements;  Evidence of Compliance

(a) At the time of registration p ursuant to Se ction 169 53, in the

case of a registered limited liability partnership, and Section

16959, in the case of a  foreign limited liability partnership, and

at all times during which those partnerships shall transact

intrastate business, every registered limited liability partnership

and foreign limited  liability partnership , as the case may be,

shall be requir ed to provide security for claims against it as

follows: 

(1) For claims based up on acts, errors, or omissions arising

out of the practice  of public ac countancy, a registered

limited liability partnership or foreign limited liab ility

partnership  providing  accountan cy services sha ll comply

with one, or pursuant to subdivision (b) some combination,

of the following : 

(A) Maintaining a policy or po licies of insurance against

liability imposed on or against it by law for damages

arising out of claims in an amount for each claim of at

least one hundred thousand dollars ($100,000) multiplied

by the number of licensed persons rendering professional

services on behalf of the partnership; however, the total

aggregate  limit of liability under the policy or policies of

insurance for partnerships with fewer than five licensed

persons shall not be less than five hundred thousand

dollars ($500,000), and for all other partnerships is not

required to exceed five million dollars ($5,000,000) in

any one designated period, less amounts paid in

defending, settling, or discha rging claims as  set forth in

this subparagraph. The policy or policies may be issued

on a claims-made or occurrence basis, and shall cover: (i)

in the case of a c laims-made policy, claims initia lly

asserted in the designated period, and (ii) in the case of

an occurrence policy, occurrences during the designated

period. For purposes of this subparagraph, "designated

period" means a policy year or any other period

designated in the policy that is not greater than 12

months. The impairment or exhaustion of the agg regate

limit of liability by amounts paid under the policy in

connection with the settlement, discharge, or defense of

claims applicable to a designated period shall not require

the partnership to acquire additional insurance coverage

for that designated period. The policy or policies of

insurance may be in a form reasonably available in the

commercial insurance market and may be subject to  those

terms, conditions, exclusions, and endorsements that are

typically contained in those  policies. A policy or policies

of insurance maintained pursuant to this subparagraph

may be subject to a deductible or self-insured retention.

Upon the dissolution and winding up of the partnership,

the partnership  shall, with respec t to any insurance policy

or policies then m aintained pursuant to this subparagraph,

maintain or obtain an extended reporting period

endorsement or equivalent provision in the maximum

total aggregate limit of liability required to comp ly with

this subparag raph for a m inimum of three years if

reasonably available from the insurer.

(B) Maintaining in trust or bank escrow, cash, bank

certificates of deposit, United States Treasury

obligations, bank letters of credit, or bonds of insurance

or surety companies as security for payment of liabilities

imposed by law for da mages arising  out of all claims in

an amount of at least one hundred thousand dollars

($100,000) multiplied by the number of licensed persons

rendering professiona l services on b ehalf of the

partnership; however, the  maximum  amount of security

for partnerships with fewer than five licensed persons

shall not be less than five hundred thousand dollars

($500,000),  and for all  other partne rships is not required

to exceed five million dollars ($5,000,000). The

partnership  remains in compliance with this section

during a calendar year no twithstanding am ounts paid

during that calendar year from the acco unts, funds,

Treasury obligations, letters of credit, or bonds in

defending, settling, or discha rging claims of the type

described  in this paragraph, provided that the amount of

those accounts, funds, Treasury obligations, letters of

credit,  or bonds was at least the amount specified in the

preceding sentence as of the first business day of that

calendar year. Notwithstanding the pendency of other

claims against the partnership, a registered limited
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liability partnership or foreign limited liab ility

partnership  shall be dee med to b e in comp liance with this

subparagraph as to a claim if within 30 days after the time

that a claim is initially asserted through service of a

summons,  complaint, or comparable pleading in a

judicial or administrative proceeding, the partnership has

provided the required amount of security by designating

and segregating funds in compliance with the

requireme nts of this subpa ragraph. 

(C) Unless the partnership has satisfied subparagraph

(D), each partn er of a registere d limited liability

partnership or foreign limited  liability partnership

providing accountancy services,  by virtue of th at perso n's

status as a partner, thereby automatically guarantees

payment of the difference between the maximum amount

of security required for the partnership by this paragraph

and the security otherwise provided in accorda nce with

subparagraphs (A) and (B), provide d that the aggre gate

amount paid by all partners under these guaran tees shall

not exceed the  difference. N either withdrawal b y a

partner nor the dissolution and winding up of the

partnership  shall affect the rights o r obligations  of a

partner arising prior to  withdrawal or dissolution and

winding up, and the guarantee provid ed for in this

subparagraph shall apply only to conduct that occurred

prior to the withdrawal or dissolution and winding up.

Nothing contained in this subparagraph shall affect or

impair  the rights or obligations of the partners among

themselves, or the partnership, including, but not limited

to, rights of contrib ution, subro gation, o r indemnification.

(D) Confirming , pursuant to  the procedure in subdivision

(c), that, as of the mo st recently completed fiscal year of

the partnership, it had a net worth equal to or exceeding

ten million do llars ($10,0 00,000 ). 

(2) For claims based up on acts, errors, or omissions arising

out of the practice of law, a registered limited  liability

partnership  or foreign limite d liability partner ship

providing legal services shall comp ly with one, or pursuant

to subdivisio n (b) some  combina tion, of the follow ing: 

 

(A) Each registered limited liability partnership or

foreign limited liability partnership providing legal

services shall maintain a policy or policies of insurance

against liability imposed on or against it by law for

damages arising out of c laims in an amount for each

claim of at least one hundred thousand dollars ($100,000)

multiplied by the number of licensed persons rendering

professional services on behalf of the partnership;

however, the total aggregate limit of liability under the

policy or policies of insurance fo r partnership s with fewer

than five licensed p ersons shall no t be less than five

hundred thousand dollars ($500,000), and for all  other

partnerships is not required to exceed seven million five

hundred thousand d ollars ($7,5 00,000) in any one

designated period, less amounts paid in defending,

settling, or discharging claims as set forth in this

subparagraph. The policy or policies may be issued on a

claims-made or occurr ence basis , and shall co ver (i) in

the case of a claim s-made po licy, claims initially asserted

in the designated period, and (ii) in the case of an

occurrence policy, occurrences during the designated

period. For purposes of this subparagraph, "designated

period" means  a policy year or any other period

designated in the policy that is no t greater than 12

months. The imp airment or e xhaustion o f the aggregate

limit of liability by amounts p aid under th e policy in

connection with the settlement, discharge, or defense of

claims applicab le to a designated period shall not require

the partnership to acquire additional insurance coverage

for that designated period. The policy or policies of

insurance may be in a form reasonably available in the

commercial insurance market and  may be sub ject to those

terms, conditions, exclusions, and endorsements that are

typically contained in those polic ies. A policy or policies

of insurance maintained pursuant to this subparagraph

may be subject to a deductible or self-insured retention.

Upon the dissolution and winding up of the partnership,

the partnership  shall, with respect to any insurance policy

or policies then maintained pursuant to this subparagraph,

maintain  or obtain an extended reporting period

endorsement or equivalent provision in the maximum

total aggregate lim it of liability required  to comp ly with

this subparag raph for a m inimum of three years if

reasonab ly available from  the insurer. 

(B) Each registe red limited liability partnership or foreign
limited liability partnership providing legal services shall
maintain  in trust or bank escrow, cash, bank certificates
of deposit, U nited States Treasury obligations, bank
letters of credit, or b onds of insur ance or sur ety
companies as security for payment of liabilities imposed
by law for damag es arising out o f all claims in an amount
of at least one hundred thousand dollars ($100,000)
multiplied by the number of licensed persons rendering
professional services on behalf of the partnership;
however, the maximum amount of security for
partnerships with fewer than five  licensed pe rsons shall
not be less than five hundred thousand dollars
($500,000),  and for all other pa rtnerships is  not required
to exceed se ven million five h undred th ousand dollars
($7,500,000).  The partnership remains in compliance
with this section during a calendar year notwithstanding
amounts  paid during that calendar year from the acco unts,
funds, Treasury o bligations, letters o f credit, or bo nds in
defending, settling, or discharging claims of the type
described in this paragraph, provided that the amount of
those accounts, funds, Treasury obligations, letters of
credit,  or bonds was at least the amount specified in the
preceding sentence as of the first business day of that
calendar year. Notwithstanding the pendency of other
claims against the partnership, a registered limited
liability partnership or foreign limited  liability
partnership  shall be dee med to  be in complian ce with this
subparagraph as to a claim if within 30 days after the time
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that a claim is initia lly asserted thro ugh service o f a
summons,  complaint, or comparable pleading in a
judicial or administrative proceed ing, the partner ship has
provided the required amount of security by designating
and segregating funds in compliance with the requirement
of this subpar agraph. 

(C) Unless the p artnership ha s satisfied the req uirements
of subparagraph (D), each partner of a registered limited
liability partnership or foreign limited liability
partnership  providing  legal services, b y virtue of that
per son 's status as a partne r, thereby automatica lly
guarantees payment of the difference between the
maximum amount o f security require d for the pa rtnership
by this paragraph and the security otherwise provided  in
accordance with the provisions of subparagraphs (A) and
(B), provided that the aggregate amount p aid by all
partners under these guarantees shall not exceed the
difference. Neither withdrawal by a partner nor the
dissolution and winding up of the partner ship shall  affect
the rights or obliga tions of a partn er arising prio r to
withdrawal or dissolution and winding up, and the
guarantee provided for in this subparagraph shall apply
only to conduct that occurred prior to the withdrawal or
dissolution and winding up. Nothing  contained  in this
subparagraph shall affect or impair the rights or
obligations of the partners among themselves, or the
partnership, including, bu t not limited to, rights of
contribution , subrogatio n, or indem nification. 

(D) Confirming , pursuant to  the procedure in subdivision
(c), that, as of the most recently completed fiscal year of
the partnership, it had a net worth equal to or exceeding
fifteen million dollars ($15,000,000).

(3) For claims based up on acts, errors, or omissions arising
out of the practice of architecture, a registered limited
liability partnership  or foreign limite d liability partnership
providing architectural services shall comply with one, or
pursuant to subdivisio n (b) some  combin ation, of the
following:

(A) Maintaining a policy or po licies of insurance against
liability imposed on or against it by law for damages
arising out of claims in an amount for each claim of at
least one hundred thousand dollars ($100,000) multiplied
by the number of licensed persons rendering professional
services on behalf of the partnership; however, the total
aggregate  limit of liability under the policy or policies of
insurance for partnerships with fewer persons shall not be
less than five hundred thousand dollars ($500,000), and
for all other partnerships is not required to exceed five
million dollars ($5,000,000) in any one designated
period, less amounts paid in defending, settling, or
discharging claims as set forth  in this subparag raph.  The
policy or policies m ay be issued  on a claim s-made or
occurrence basis, and sha ll cover: (i) in the ca se of a
claims-made policy, claims initially asserted in the
designated period, and (ii) in the case of an occurrence
policy,  occurrences during the designated period.  For
purposes of this subpar agraph, “designated period”
means a policy year or any other period designated in the
policy that is not greater  than 12 mo nths.  The

impairment or exhaustion of the aggregate limit of
liability by amounts paid under the policy in connection
with the settlement, discharge, or defense of claims
applicable to a designated period shall not require the
partnership to acquire additional insurance coverage for
that designated period.  The policy or policies of
insurance may be in a form reasonably available in the
commercial insurance market and may be subject to those
terms, conditions, e xclusions, and  endorsem ents that are
typically contained in those  policies.  A policy or policies
of insurance maintained pursu ant to this subparagraph
may be subject to a deductible or self-insured retention.

Upon the dissolution and winding up of the partnership,
the partnership  shall, with respect to any insurance policy
or policies then maintained pursuant to this subparagraph,
maintain  or obtain an extended reporting period
endorsement or equivalent provision in the maximum
total aggregate lim it of liability required  to comp ly with
this subparag raph for a m inimum of thre e years if
reasonably available from the insurer.

(B) Maintaining in trust or bank escrow, cash, bank

certificates of deposit, United States T reasurer

obligations, bank letters of credit, or bonds of insurance

or surety companies as security for payment of liabilities

imposed by law for damages arising out of all claims in

an amount of at least one hundred thousand dollars

($100,000) multiplied by the number of licensed persons

rendering professional services on behalf of the

partnership ; however, th e maximum  amount o f security

for partnerships with fewer than five licensed persons

shall not be less than five hundred thousand dollars

($500,000),  and for all other partnerships is not required

to exceed five  million dolla rs ($5,000,000).  The

partnership remains in compliance with this section

during a calendar ye ar notwithstand ing amoun ts paid

during that calendar year from the acco unts, funds,

Treasury obligations, letters of credit, o r bonds in

defending, settling, or discharging claims of the type

described in this paragraph, provided that the amount of

those accounts, funds, Treasury obligations, letters of

credit,  or bonds was at least the amount specified in the

preceding sentence as of the first business day of that

calendar year.  Notwithstanding the pendency of other

claims against the partnership, a registered limited

liability partnership or foreign limited  liability

partnership  shall be deemed to be in complian ce with this

subparagraph as to a claim if within 30 days after the time

that a claim is initially asserted through  service of a

summons,  complaint, or comparable pleading in a judicial

or administrative proceeding, the partnership has

provided the required amount of security by designating

and segregating funds in compliance with the

requirements of this subparagraph.

(C) Unless the partnership has satisfied subparagraph (D),

each partner of a registered limited liability partnership or

foreign limited liability partnership p rovidin g

architectural services, by virtue of that person’s status as



RELATED STATUTES REGARDING DISCIPLINE OF ATTORNEYS

AND  DUTIE S OF M EMB ERS O F THE  STATE  BAR  OF CA LIFOR NIA

January 2003 CORPORATIONS CODE 45

a partner, thereby automatically guarantees payment of

the difference between the maximu m amoun t of security

required for the partn ership by this paragraph and the

security otherwise provided in accordance with

subparagraphs (A) and (B ), provide d that the aggre gate

amount paid by all partners under these  guarantees sh all

not exceed the  difference.  Neither withdraw al by a

partner nor the dissolution and  winding up of the

partnership  shall affect the rights o r obligations  of a

partner arising prior to withdrawal or dissolution and

winding up, and the g uarantee p rovided  for in this

subparagraph shall apply only to conduct that occurred

prior to the withdraw al or dissolution and winding up.

Nothing contained in this subparagraph shall affect or

impair  the rights or obligations of the partners among

themselves, or the partnership, including, but not limited

to, rights of contribution, subrogation, or indemnification.

(D) Confirming , pursuant to  the procedure in subdivision

(c), that, as of the most recently completed fiscal year of

the partnersh ip, it had a net worth equal to or exceeding

ten million dollars ($10,000,000).

(b) For purposes of satisfying the secu rity requireme nts of this

section, a registered limited liability partnership or foreign

limited liability partnership may agg regate the sec urity

provided by it pursuant to subparagraphs (A), (B), (C), and (D)

of paragraph (1) of subdivision (a) or subparagraphs (A), (B),

(C), and (D) of paragraph (2) of subdivision (a), or

subparagraphs (A), (B), (C), and (D) of paragraph (3) of

subdivision (a), as the case may be. Any registered limited

liability partnership  or foreign limite d liability partner ship

intending to comply with th e alternative sec urity provisions set

forth in subparagraph (D) of paragraph (1) of subdivision (a) or

subparagraph (D) of paragraph (2) of subdivision (a), or

subparagraph (D) of pa ragraph (3 ) of subdivisio n (a) shall

furnish the following information to the Secretary of State’ s

office, in the manner prescrib ed in, and ac compa nied by all

information  required b y, the applicab le section: 

TRANSMITTAL FORM FOR

EVIDENCING COMPLIANCE WITH 

SECT ION 1 6956( a)(1)(D ), 

 SECTION 16956(a)(2)(D), OR

SECTION 16956(a)(3)(D)  OF THE

 CALIFORNIA CORPORATIONS CODE 

The und ersigned he reby confirm s the following: 

1.____________________________________________

 

Name of registered or foreign limited  liability partnership

2.____________________________________________

 

Jurisdiction where partnership is organized 

3.____________________________________________

Address of principal office

4. The registe red or fore ign limited liability pa rtnership

chooses to satisfy the requirements of Section 16956 by

confirming, p u r su a n t t o  S ec t io n  1 6 95 6 ( a )( 1 ) (D ),

16956(a)(2)(D) or 16956(a)(3)(D) and pursuant to Section

16956(c),  that, as of the most recently completed fiscal year,

the partnership  had a net wo rth equal to or exceeding ten

million dollars ($10,000,000), in the case of a partnership

providing accountancy services, or fifteen million dollars

($15,000,000), in the case of a partnership providing  legal

services, or ten  million dollars  ($10,00 0,000), in  the case of a

partnership  providing  architectural se rvices. 

5.____________________________________________

Title of authorized person executing this form 

6.____________________________________________

 Signature of authorized person executing this form

(c) Pursuant to subparagraph (D) of paragraph (1) of

subdivision (a) or subparagraph (D) of paragraph (2) of

subdivision (a), or subparagraph (D) of paragraph (3) of

subdivision (a), a regis tered limited liability partnership or

foreign limited liability partn ership may sa tisfy the

requirements  of this section by confirming that, as of the last

day of its most recently completed fiscal year, it had a net

worth equal to or  exceeding  the amoun t required. In  order to

comply  with this alternative method of meeting the

requireme nts established in this section, a registered limited

liability partnership or foreign limited  liability partnership  shall

file an annual confirmation with the Secretary of State's office,

signed by an authorized member of the registered limited

liability partnership or foreign limited liability partnership,

accompanied by a transmittal form as prescribed by subdivision

(b). In order to be current in a given year, the partnership form

for confirming compliance with the optional security

requirement shall be on fi le within four months of the

completion of the fiscal year an d, upon b eing filed, shall

constitute full complianc e with the financia l security

requireme nts for purpo ses of this section as of the beginning of

the fiscal year. A confirmation filed during any particular fiscal

year shall continue to  be effective fo r the first four months of

the next succeeding fiscal year.

(d) Neither the existence of the requirements of subdivision (a)

nor the exte nt o f the  reg iste red  limi ted  liab ility  par tner ship 's or

foreign limited liability partnership's compliance with the

alternative requirements in this section shall be admissib le in

court or in any way be made known to a jury or other trier of

fact in determining an issue of liability for, or to the extent of,

the damages in question.

(e) Notwithstanding any o ther provisio n of this section, if a

registered limited liability partn ership or foreign limited

liability partnership  is otherwise in co mpliance w ith the terms
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of this section at the time that a bankruptcy or other insolvency

proceeding is commenced with respect to the registered limited

liability partnership or fo reign limited liab ility partnership, it

shall be deemed to be in compliance with this section during

the pendency of the proceeding. A registere d limited liability

partnership  that has been  the subject o f a procee ding and th at

conduc ts business afte r the proceeding ends shall thereafter

comply  with paragraph (1),  (2) or (3) of subdivision  (a), in

order to obtain the lim itations on liability afforded by

subdivision (c) of Section 16306. (Added by Stats.1996, ch.

1003. Amended by Stats. 1997, ch. 387; Stats. 1998, ch. 485

and ch. 50 4.)

§16958. Law go verning foreign  limited liability
partne rship

(a) (1) The laws of the jurisdiction under which a foreign

limited liability partnership is organized shall govern its

organization and internal affairs and the liability and

authority of its partners, subject to compliance with Section

16956, and

(2) a foreign limited liability partnership may not be denied

registration by reason of any difference between those laws

and the laws of this state.

(b) The name of a foreign limited liability partnership

transacting intrastate business in this state shall contain the

words "Registered Limited Liability Partnership" or "Limited

Liability Partnership" or one of the abb reviations "L .L.P.,"

"LLP,"  "R.L.L.P.," or "RLLP," or such other similar words or

abbreviations as may be required or authorized by the laws of

the jurisdiction of form ation of the fore ign limited liability

partnership, as the last words or letters of its name. (Added by

Stats.199 6, ch. 100 3.)
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§69740.  Definitions

Unless the context requires otherwise, the definitions in this

section govern the construction of this article.

(a) "Commission" means the Student Aid Commission.

(b) "Eligible education and training programs" means

education and training programs approved by the commission

that lead to eligibility for a license to practice law as a licensed

attorney.

(c) "Eligible expenses" means reasonable expenses associated

with the costs of acquiring an education such as tuition, book s,

equipme nt, fees, room a nd boar d, and oth er expenses

determined by the commission.

(d) "Eligible participant" means a licensed attorney who has

been admitted to the program and is a resident of this state and

who can provide proof of residency in this state.

(e) "Licensed attorney" means an attorney who resides in this

state who has successfully passed the California bar

examination and has been admitted to practice in this state or

has otherwise b een licensed  to practice law in this state by the

State Bar of California.

(f) "Loan re payment"  means a loa n that is paid in full  or in part

if the participa nt renders leg al services in this state  in a public

interest area of the law.

(g) "Participant" means a licensed attorney who has been

admitted to the program and has com menced prac tice as a

licensed attorney in this state in a  public in terest area of the

law.

(h) "Program" means the Public Interest Attorney Loan

Repayment Program.

(i) "Public interest area of the law" means those areas of the

law determined by the commission, in consultation with the

advisory committee , to serve the p ublic interest, including, but

not necessarily limited to, providing direct legal service at a

local (1) legal services org aniz atio n, (2 ) prose cuti ng a ttor ney's

office, (3) child sup port agenc y office, or (4) c riminal pub lic

defend er's  office.  For the purposes of this article, a "legal

services organization" is a legal services pro vider in Califo rnia

that serves a clientele over 70 percent of whom are low-income

persons accord ing to applicable federal incom e guidelines.

(j) "Required service obligation" means an obligation by the

participant to provide legal services in this state in a public

interest area of the law as established pursuant to this article.

(Added  by Stats. 200 1, ch. 881 .)

§69741.  Establishment of Program

The Public Inter est Attorney L oan Rep ayment Pro gram is

established for licensed a ttorneys who  practice or  agree to
practice in public interest areas of the law in this state.  The
program shall be administered  by the com mission.  (Added by
Stats. 2001 , ch. 881.)

§69741.5 Amount of Assistance

The commission is limited to making 3,000 awards of loan

assumption annually.  Partic ipants are eligible for a maximum

of eleven thousand dollars ($11,000) in loan assistance for four

years, as follows:

(a) For the first year, two thousand dollars ($2,000) in loan

repayment assistance.
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(b) For the second, third, and fourth years, three thousand
dollars ($3,000) in loan repayment assistance for each year.

(Added  by Stats. 200 1, ch. 881 .)

  

§6974 2.  Eligibility C riteria

(a) The commission shall establish eligibility criteria for

participation in the program based  upon need and  merit.  These

criteria shall be based on all of the following, which are set

forth in order of importance:

(1) The applicant's need, which shall be based on the

app lica nt's  salary, personal resources, and law school debt.

(2) The applicant's commitment to public interest law,
which shall be determined by examining the a ppl ican t's

employment and volu nteer history, and ta king into

consideration a low-inc ome  app lica nt's  need to wo rk while

in law schoo l. 

(3) The applicant's declared  interest in practicing in areas

of the state where the need for  public interes t attorneys is
high.

(4) The app licant's academic achievements.

(b) The comm ission shall adopt initial regulations for the

program within one year  of the effective date of the initial
appropriation funding the program.  (Ad ded by Stats.  2001, ch.

881.)

§69743.  Other Loan Repayment Programs

The program is intended to supplement, and not to replace,

existing loan repayment prog rams operated b y law schools.

Prior to participating in the program, an app licant shall app ly

for any educational loan assistance from his or her educational

institution for which he or she may qualify.  Only if an

applicant has received no  loan repaym ent assistance, o r only

partial assistance, from other available sources, may he or she

apply to the program for assistance in repaying the balance of

his or her educa tional loans.  (Added  by Stats. 200 1, ch. 881 .)

§69743.5 Selection of Participants; Repayment

The commissio n shall select, from the qualified applicants, the

individuals  who are eligib le to participa te in the program.

After each year-long period of full-time, or full-time

equivalent,  employment in a public interest area of the law, the

loan repaymen t of the eligible pa rticipant shall  be made to the

lender.  (Ad ded by S tats. 2001, c h. 881.)

§69744.  Use of Funds

The commissio n may use the funds appropriated for the

program, including reasonable administrative costs, for the

purpose s of loan rep ayments.  T he comm ission shall annu ally

establish the total amount of funding to be awarded for loan

repayments.  Allocation o f funds shall be established based

upon the best use of funding for that year, as determined by the

commissio n.  (Added  by Stats. 200 1, ch. 881 .)

§69745.  Loans Which May  be Repaid; Length of

Repayment

(a) Loans from both  government sources and financial

institutions may be repaid by the program.  Each participant

shall agree to allow the commission access to loan records and

to acquire information from lend ers necessar y to verify

eligibility and to determine payments.  Loans may not be

renegotiated  with lenders to  accelerate re payment.

(b) Payments shall be made ann ually to the lende r until the loan

is repaid, fulfilled, or until the required se rvice obliga tion is

fulfilled and eligib ility discontinues, wh ichever co mes first.

(c) If the participant discontinues practicing in a p ublic interest

area of the law, paym ents against the loans of the participant

shall cease to  be effective on the date that the participant

discontinue s service.  (Ad ded by S tats. 2001, c h. 881.)

§69746.  Com missio n No t Resp onsib le after

Participant’s Eligibility Expires

The commission is not responsible for any outstanding

payments on principal and interest to any lender once a

par ticip ant's  eligibility expires.  (Added by Stats. 2001, ch.

881.)

§69747.  Public Interest Attorney Loan Repayment

Endowment Account
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(a) The Public Interest  Attorney Loan Repayment Endowment

Accoun t is created in the S tate Treas ury.

(b) The commission shall deposit in the account all money

received for the program.  The account shall be self-sustaining

and consist of funds appropriated by the Legislature for the

program and private contributions to the program.

(c) With the exceptio n of the ope rating costs asso ciated with

the management of the account by the Treasurer, the account

shall be credited  with all investmen t income ea rned by the

account.  (A dded b y Stats. 2001 , ch. 881.)

§69748.  Treasurer to Manage Account

(a) The Treasurer may invest, reinv est, manage , contract, sell,

or exchange  money in the accou nt.  Except a s provide d in

subdivision (d) of Section 69747, earnings from the investment

of the mone y in the accou nt shall be retaine d by the acc ount.

(b) Money in the account may be spent only for the purposes of

the program as specified in this article.

(c) The T reasurer sha ll routinely consu lt and com municate with

the commission on the investment policy, earnings of the trust,

and related needs of the program .  (Added by Stats.  2001, ch.

881.)

[Publisher’s Note: The following paragraph relating to the

foregoing provisions (§§ 69740 - 69748)  concerning the

public  interest attorney loan repayment program was added by

Stats. 2001, ch. 881, but not codified and is provided below for

your information.]

SECTION 1.  It is the intent of the Legislature to provide

access to legal education and to meet the needs of the State of

California  in areas of law related to the public interest.  The

Legislature finds that the high cost of attending law school

requires that attorneys command high incomes to repay the

financial obligations incurred in obtaining the required training

and that, conseque ntly, few attorneys ar e able to pr actice in

areas of law relating to the p ublic interest be cause the pa y is

substantially lower than the pay in other practice areas.  The

Legislature finds that encouraging outstanding law students and

attorneys  to practice in areas of the law related to the public

interest is essential to ensuring access to legal services in those

areas.  Therefore, it is the intent of the Legislature in enacting

this act to provide for the partial or full repayment of

educational loans of attorneys who pro vide legal serv ices in

California in a p ublic interest are a of the law.  

§94361. Unaccredited Law Schools 

A law school not accredited by the examining committee of the

State Bar may refer to itself as a university or p art of a

university, and if it so refers to itself, shall state whether or not

the law school is associated with an undergraduate school.

(Added  by Stats. 197 7, ch. 36, o perative A pril 30, 19 77.)
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§250. "Writing" 

"Writing" means han dwriting, typewriting, printing,

photostating, photographing, photocopying, transmitting

 by electronic mail or facsimile, and every other means of

recording upon any tangible thing, any form of communication

or representation, including letters, words,  pictures, sounds, or

symbols, or combinations thereof, and any record thereby

created, regardless of the manner in which the record has been

stored. (Added by Stats. 1965, ch. 299.  Am ended by Stats.

2002, c h. 945.)

§703.5 Com petency to Te stify 

No person p residing at any ju dicial or quasi-judicial

proceeding, and no arbitrator or mediator, shall be competent

to testify, in any subsequent civil proceeding, as to any

statement,  conduct, decision, or ruling, occurring at or in

conjunction with the prior proceeding, except as to a statement

or conduct that could (a) give rise to civil or  criminal con tempt,

(b) constitute a crime, (c) be the subject of investigation by the

State Bar or Commission on Judicial Performance, or (d) give

rise to disqualification proceedings under paragraph (1) or (6)

of subdivision (a) of Sectio n 170.1  of the Cod e of Civil

Procedure. However, this section does not a pply to  a mediator

with regard to any mediation under Chapter 11 (commencing

with Section 3160) of Part 2 of Division 8 of the Family  Code.

(Added by Stats. 1979, ch. 205. Amended by Stats. 1980, ch.

290; Stats. 1988, ch. 281; Stats. 1990, ch. 1491; Stats 1993, ch.

1261; S tats. 1994, c h. 1269 .)

§911. Refusing to B e or Have Ano ther as a Witness,

or Disclosing or Producing any Matter

Except as otherwise provided by statute:

(a) No p erson has a p rivilege to refuse  to be a witness .   

(b) No person has a privilege to refuse to disclose any matter

or to refuse to produce any writing, object, or other thing.

(c) No person has a privilege that another shall not be a witness

or shall not disclose any matter or shall not produce any

writing, object, or other thing. (Add ed by Stats. 1965, ch. 299.)

§912. Privilege, Waiver

(a) Except as otherwise provided in this section, the right of

any person to claim a privilege provided by Section 954

(lawyer-client privilege), 980 (privilege for confidential marital

communications), 994 (physician-patient privilege), 1014
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(psychotherapist-patient privilege), 1033 (privilege of

penitent), 1034 (privilege of cle rgyman), 10 35.8 (sex ual assault

victim-counselor privilege), or 1 037.5 (d omestic violence

victim-counselor privilege) is waived with respect to a

communication protected by the privilege if  any holder of the

privilege, without coercion, has disclosed a significant part of

the communication or has consented to disclosure made by

anyone.  Consent to disclosure is manifested by any statement

or other cond uct of the hold er of the privilege indicating

consent to the disclosure, including failure to claim the

privilege in any proceeding in  which the holder has the legal

standing and opportunity to claim the privilege.

(b) Where two or more persons are joint holders of a privilege

provided by Section 954 (lawyer-client privilege), 994

(physician-patient privilege), 1014 (psychotherapist-patient

privilege), 1035.8  (sexual assault victim-counselor privilege),

or 1037.5 (dom estic violence  victim-counse lor privilege), a

waiver of the right of a particular joint holder of the privilege

to claim the privilege does not affect the right of another joint

holder to claim the privilege.  In the case of the privilege

provided by Section 980 (privilege for confidential marital

communications), a waiver of the  right of one sp ouse to claim

the privilege do es not affect the right of the oth er spouse to

claim the priv ilege.  

(c) A disclosure that is itself privileged is not a waiver of any

privilege.

(d) A disclosur e in confiden ce of a com munication  that is

protected by a privilege provided by Section 954 (lawyer-client

privilege), 994 (ph ysician-p atient privilege),  1014

(psychotherapist-patient privilege), 10 35.8 (sex ual assault

victim-counselor privilege), or 1037.5 (domestic violence

victim-counselor privilege), when disclosure is reasonably

necessary for the accomplishment of the purpose for which the

lawyer, physician, psychotherapist, sexual assault counselor, or

domestic  violence counselor was consulted, is no t a waiver of

the privilege.   (Added by Stats. 1965, ch. 299. Amended by

Stats. 1980 , ch. 917; S tats. 2002, c h. 72.)

§913. Comments on, and Inferences from the

Exercise of the Privilege

(a) If in the instant proceeding or on a prior occasion a

privilege is or was exercised not to testify with respect to any

matter, or to refuse to disclose  or to prevent another from

disclosing any matter, neither the presiding officer nor counsel

may comment thereon, no presumption shall arise because of

the exercise of the privilege, and the trier of fact may not draw

any inference therefrom as to the credibility of the witness or

as to any matter at issue in the proceeding.

(b) The court, at the request of a party who may be ad versely

affected because an unfavorable inference may be drawn by the

jury because a privilege has been exercised, shall instruct the

jury that no presumption arises because of the exercise of the

privilege and that the jury may not draw any inference

therefrom as to the credibility of the witness or as to any matter

at issue in the pro ceeding. (A dded b y Stats. 1965 , ch. 299.)

§914. Claim of Privilege, Determination of;

Limitations on  Punishm ent for Contem pt 

(a) The presiding officer shall determine a claim of priv ilege in

any proceeding in the same manner as a court determines such

a claim unde r Article 2 (co mmencin g with Sectio n 400) of

Chapter 4  of Division 3 .    

(b) No person m ay be held in contemp t for failure to disclose

information claimed to be privile ged unless he  has failed to

comply with an order of a court that he disclose such

information.  This subdivision does not apply to any

governmental agency that has constitutional contempt power,

nor does it apply to hearings and investigations of the Industrial

Accident Commission, nor does it impliedly repeal Chapter 4

(commencing with Section 9400) of Part 1 of Division 2 of

Title 2 of the Government Code.  If no other statutory

procedure is applicab le, the procedure prescribed by Section

1991 of the Code of Civil Procedure shall be follow ed in

seeking an order of a court that the person disclose the

information claimed to be privileged. (Added by Stats. 1965,

ch. 299.)

§915. Disclo sure o f Privileg ed Info rmatio n in Ruling

on Claim of Privilege

(a) Subject to subdivision (b), the presiding officer may not

require disclosure of information claimed to be privileged

under this division or attorney work product under subdivision

(c) of Section 2 018 of the  Code o f Civil Proce dure in ord er to

rule on the claim o f privilege; pro vided, however, that in any

hearing conducted pursuant to subdivision (c) of Section 1524

of the Penal C ode in whic h a claim of p rivilege is made and the

court determines that there is no other feasible means to rule on
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the validity of the claim other than to require disc losure, the

court shall proceed in accordance with subdivision (b).

(b) When  a court is  ruling on a claim of priv ilege under A rticle

9 (commencin g with Section 1040) of Chapter 4 (official

information and identity of informer) or under Section 1060

(trade secret) or un der subd ivision (b) of Section 2018 of the

Code of Civil Procedure (attorney work produc t) and is unab le

to do so without requiring disclosure of the information

claimed to be privileged, the court may require the person from

whom disclosure is sought or the person  authorized  to claim the

privilege, or both, to disclose the information in  chambers out

of the presence and hearing of all persons except the person

authorized to claim the privilege and any other persons as the

person authorized to claim the privilege is willing to have

present.   If the judge d etermines tha t the informatio n is

privileged, neither the judge nor any other person may ever

disclose, witho ut the consen t of a person  authorized  to permit

disclosure, what was disclosed in the course  of the proceedings

in chambers.  (Added by Stats. 1965, ch. 299. Amended by

Stats. 1979 , ch. 1034 ; Stats. 2001 , ch. 812.)

§916. Privileged Information —Exc lusion W here

Persons Authorized to Claim Privilege are Not

Present

(a) The p residing officer , on his own motion or on the motion

of any party, shall exclude information th at is subject to a c laim

of privilege un der this division  if:   

(1) The person from whom the information is sought is not

a person authorized to claim the privilege; and    

(2) There is no party to the proceeding who is a person

authorized  to claim the p rivilege.  

 (b) The presiding officer may not exclude information under

this section if:    

(1) He is otherwise instructed by a person authorized  to

permit disclosure; or   

 (2) The proponent of the evidence establishes that there is

no person authorized to claim the privilege in existence.

(Added  by Stats. 196 5, ch. 299 .)

§917. Confidential Communications— Presumptions;

Burden of Proof

(a) Whenever a privilege is claimed on the ground that the

matter sought to be disclosed is a communication mad e in

confidence in the course of the la wyer-client, physic ian-patient,

psychotherapist-patient, cleryman- penitent, husband-wife,

sexual assault victim-counselor, or domestic violence

victim-counselor relationship, the communication is presumed

to have been made in confidence and the opponent of the claim

of privilege has the burden of proof to establish that the

commu nication was n ot confiden tial.

(b) A communication between persons in a relationship listed

in subdivision (a) does not lose its privileged character for the

sole reason that it is communicated by electronic means or

because persons involved in the delivery, facilitation, or storage

of electronic  communication may have access to the content of

the communication.

(c) For purposes of this section, "electronic" has the same

meaning  provided in Section 1633.2 of the Civil Code. 

(Added by Stats. 1965, ch. 299.  Amended by Stats. 2002, ch.

72.)

§918. Claim of Privilege—Error in Overruling

A party may predicate error on a ruling disallowing a claim of

privilege only if he is the holder o f the privilege, ex cept that a

party may predicate error on a ruling disallowing a claim of

privilege by his spouse under Section 970 or 971. (Added by

Stats. 1965 , ch. 299.)

§919. Erroneo usly Com pelled Disc losure —

Admissibility; Claim of Privilege; Coercion

(a) Evidenc e of a stateme nt or other disclosure of privileged

information is inadmissible  against a  holder of the  privilege if:

(1) A person  authorized to claim the p rivilege claime d it

but nevertheless disclosure erroneously was required to be

made; or    

(2) The presiding officer did not exclude the privileged

information  as required  by Section 9 16.    

(b) If a person autho rized to claim  the privilege cla imed it,

whether in the same or a prior proceeding, but nevertheless

disclosure erroneously was required by the presiding o fficer to

be made, neithe r the failure to  refuse to disclose nor the failure

to seek review of the order of the presiding officer requiring

disclosure indicates consent to the disclosure or c onstitutes a

waiver and, under these circumstances, the disclosure is one

made under coercion. (Added by Stats. 1965, ch. 299.

Amend ed by Stats. 1 974, ch. 2 77.)

§920.  Repeal by Implication of Other Statutes

Related to Privilege

Nothing in this division shall be construed to repeal by

implication any other statute  relating to  privileges.   (Added by

Stats. 1965 , ch. 299.)

§950. Lawyer Defined 
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As used in this article, "lawyer" means a person authorized, or

reasonably believed by the client to be authorized, to practice

law in any state or nation. (Added by Stats. 1965, ch. 299,

operative  January 1, 1 967.)

§951. Client Defined 

As used in this  article, "client" means a person who, directly or

through an authorized representa tive, consults  a lawyer for the

purpose  of retaining the lawyer or securing legal service or

advice from him in his professional capacity, and includes an

incompetent (a) who himself so consults the lawyer or (b)

whose guardian or conservator so consults  the lawyer in be half

of the incompetent. (Added by Stats. 1965, ch. 299, operative

January 1, 1 967.)

§952. Confidential Communication Between Client

and Lawyer Defined

As used in this article, "confidential communication between

client and lawyer" means information transmitted between a

client and his or her lawyer  in the course o f that relationship

and in confidence by a me ans which, so fa r as the client is

aware, discloses the information to no third persons other than

those who are present to further the intere st of the client in  the

consultation or those to whom  disclosure is re asonably

necessary for the transmissio n of the inform ation or the

accomplishment of the purpo se for which the  lawyer is

consulted, and includes a legal opinion formed and the advice

given by the lawyer in the course of that relationship.  (Added

by Stats. 1965 , ch. 299, operative January 1, 1967. Amended

by Stats. 1967 , ch. 650; S tats. 1994, c h. 587; Stats. 2002, ch.

72.)

§953. Holder of Privilege Defined 

As used in this article, "holder of the privilege" m eans:

(a) The client when he has no guardian or conservator.

(b) A guardian or conservator of the client when the client has

a guardian or conservator.

(c) The personal representative o f the client if the client is

dead.

(d) A successor, assign, trustee in dissolution, or any similar

representative of a firm, association, organization, partnership,

business trust, corporation, or public entity that is no longer in

existence. (Added by Stats. 1965, ch. 299, operative January 1,

1967.)

§954. Who May Claim Privilege 

Subject to Section 912 an d except as otherwise  provided  in this

article, the client, whether or not a party, has a privilege to

refuse to disclose, and to prevent an other from disclosing, a

confidential communication between client and lawyer if the

privilege is claim ed by:

(a) The holder of the privilege;

(b) A person  who is autho rized to claim  the privilege by the

holder of the privilege; or

(c) The pe rson who w as the lawyer at the  time of the

confidential communication, but such person may not claim the

privilege if there is no holder of the privilege in existence or if

he is otherwise instruc ted by a  person autho rized to pe rmit

disclosure.

The relationship of attorney and client shall exist between a law

corporation as defined in Article 10 (commencing with Section

6160) of Chapte r 4 of Divisio n 3 of the Business and

Professions Code and the persons to whom it renders

professional services, as well as between such persons and

members of the State B ar emplo yed by such c orporatio n to

render services to such persons. The word "persons" as used in

this subdivision includes partnerships, corporations, limited

liability companies, associations and other groups and entities.

(Added by Stats. 1965, ch. 299, operative January 1, 1967.

Amend ed by Stats. 1 968, ch. 1 375; Stats. 1 994, ch. 1 010.)

§955. When Lawyer Must Claim Privilege 

The lawyer who received or made a communication subject to

the privilege under this article shall claim the privilege

whenever he is present when the communication is sought to be

disclosed and is authorized to claim the privilege under

subdivision (c) of Section 954. (Added by Stats. 1965, ch. 299,

operative  January 1, 1 967.)

        

§956. Servic es of Law yer Ob tained  to Aid in

Commission of Crime or Fraud 

There is no privilege under this article if the services of the

lawyer were sought or o btained to e nable or aid  anyone to

commit  or plan to commit a crime or a fraud. (Added b y Stats.

1965, c h. 299, op erative Janu ary 1, 196 7.)

         

§956.5. Prevention of Criminal Act Likely to  Resu lt in

Death or Substantial Bodily Harm 

There is no privilege under this article if the lawyer reaso nably

believes that disclosure of any confidential communication

relating to represen tation of a  client is necessary to prevent the

client from committing a criminal act that the lawyer believes

is likely to result in death or substantial bodily harm. (Added

by Stats. 199 3, ch. 982 .)

 

§957. Parties Claiming  Under Dec eased Client 
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There is no privilege under this article as to a communication

relevant to an issue between p arties all of whom  claim through

a deceased client, regardless of whether the claims are by

testate or intestate succession or by inter vivos transaction.

(Added  by Stats. 196 5, ch. 299 , operative J anuary 1, 19 67.)

§958. Breach of Duty Arising Out of Lawyer-Client

Relationship in Issue 

There is no privilege under this article as to a communication

relevant to an issue of breach, by the lawyer or by the client, of

a duty arising out of the lawyer-client relationship. (Added by

Stats. 1965 , ch. 299, o perative Ja nuary 1, 19 67.)

§959. Intention or Competence of Client Executing
Attested Document in Issue 

There is no privilege under this article as to a communication

relevant to an issue concerning the intention or competence of

a client executing an attested document of which the lawyer is

an attesting witness, or concerning the execution or attestation

of such a document. (Added by Stats. 1965, ch. 299, operative

January 1, 1 967.)

§960. Intention of Dec eased Client W ith Respect to
Writing Affecting Interest in Property in Issue 

There is no privilege under this article as to  a communication

relevant to an issue concerning the intention of a client, now

deceased, with respect to a deed of conveyance, will, or other

writing, executed by the client, purporting to affect an interest

in property. (Added by Stats. 1965, ch. 299, operative January

1, 1967 .)

§961. Validity of Writing Affecting Interest in Prop erty
Executed by Deceased Client in Issue 

There is no privilege under this article as to a communication

relevant to an issue concerning the validity of a deed of

conveyance, will, or other writing, executed by a client, now

deceased, purporting to affect an interest in property. (Added

by Stats. 196 5, ch. 299 , operative J anuary 1, 19 67.)

        

§962. Two or More Clients Retaining Sam e Law yer in
Matter of Co mmo n Interest 

Where  two or more clients have retained or consulted a lawyer

upon a matter of co mmon inte rest, none of th em, nor the

successor in interest of any of them, may claim a privilege

under this article as to  a communication made in the course of

that relationship w hen such co mmunica tion is offered in a  civil

proceeding between one of such clients (or  his successor  in

interest) and another of such clients (or his successor in

interest). (Added by Stats. 1965, ch. 299, operative January 1,

1967.)

§1119.  Written or Oral Communications During

Mediation  Process; Adm issibility

Except as otherwise provided in this chapter:

(a) No evidence of anything said or any admission made for the

purpose  of, in the course of, or pursuant to, a mediation or a

mediation consultation is admissible or subject to d iscovery,

and disclosure of the evidence shall not be compelled, in any

arbitration, administrative  adjudic ation, civil action, or other

noncriminal proceed ing in which, pu rsuant to law, testimony

can be compelled to be given.

(b) No writing, as defined in Section 250, that is  prepared for

the purpose of, in the course of, or pursuant to, a mediation or

a mediation c onsultation, is ad missible or sub ject to discovery,

and disclosure of the writing shall not be compelled, in any

arbitration, administrative adjudication, civil action, or other

noncriminal proceeding in which, pursuant to law, testimony

can be compelled to be given.

(c) All communications, negotiations, or settlement discussions

by and between participants in the course of a mediation or a

mediation consultation sh all remain co nfidential.  (Added by

Stats. 1997 , ch. 772.)

§1270. "A Business " 

As used in this article, "a business" includes every kind of

business, governmental activity, profession, occupation,

calling, or operation of institutions, whether carried on for

profit or no t. (Added  by Stats. 196 5, ch. 299 .)

§1271. Business Record 

Evidence of a writing made as a  record of an act, condition, or

event is not made inadmissible by the hearsay rule when

offered to p rove the ac t, condition, o r event if:

(a) The writing was mad e in the regular course of a business;

(b) The writing was mad e at or near the  time of the act,

condition, o r event;

(c) The custo dian or oth er qualified w itness testifies to its

identity and the mode of its preparation; and

(d) The sources of information and method and time of

preparation were such as to indicate its trustworthiness. (Added

by Stats. 196 5, ch. 299 .)
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§1272. Absence of Entry in Business Records 

Evidence of the absenc e from the rec ords of a b usiness of a

record of an asserted act, condition, or event is not made

inadmissible  by the hearsay rule when offered to prove the

nonoccurrence of the act or event,  or the non-existence of the

condition, if:

(a) It was the regular course of that business to make records of

all such acts, con ditions, or eve nts at or near the time of the act,

condition, or event and to preserve them; and

(b) The sources of information and method and time of

preparation of the records of that business were such that the

absence of a record  of an act, condition, or event is a

trustworthy indication that the act or event did not occur or the

condition d id not exist. (Ad ded by S tats. 1965, c h. 299.)

§1500.5 Printed Representation of Com puter

Information or Computer Program Used by or Stored

on Computer or Computer Readable Storage Media;

Admissibility of Evidence; Presumption; Burden of

Proof 

(a) Notwithstanding the provisions of Section 1500, a printed

representation of computer information or a computer program

which is being used by or stored on a computer or compute r

readable storage media shall be admissible to prove the

existence and content of the computer information or computer

program.

(b) Computer recorded information or computer programs, or

copies of computer recorded information or computer

programs, shall not be rendered inad missible by the best

evidence rule.

(c) Printed representations of computer information and

computer program s will be presum ed to be a ccurate

representations of the computer information or computer

programs that they purport to represent. This presumption,

however, will be a presumption affecting the burden of

producing evidence only. If any party to a judicial proceeding

introduces evidence th at such a printe d represe ntation is

inaccurate  or unreliable, the party introducing it into evidence

will have the burden of proving, by a preponderance of

evidence, that the printed representation is the best available

evidence of the existence and content of the computer

information or computer programs that it purports to  represent.

(d) Subdivisio n (c) shall not apply to computer-generated

official records certified in accordance with Section 452.5 or

1530. (Added by Stats. 1983, ch. 933. Amended by Stats. 1996,

ch. 642. R epealed  effective Janua ry 1, 1998 .)

§1552. Evidence–Printed Representation of Computer

Information or Computer Program; Burden of Proof

 

(a) A printed representation of computer information or a

computer program is presumed to be an accurate representation

of the comp uter informatio n or com puter pro gram that i t

purports to represent.  This presumption is a presumption
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affecting the burden of producing evidence.  If a party to an

action introduces e vidence th at a printed representation of

computer information or computer program is inaccurate or

unreliable, the party introducing the printed re presentatio n into

evidence has the burden of proving, by a preponderance of

evidence, that the printed represe ntation is an acc urate

representation of the existence and content of the computer

information or computer program that it purports to  represent.

(b) Subdivisio n (a) shall not ap ply to comp uter-generated

official records certified in accordance with Section 452.5 or

1530.  (A dded b y Stats. 1998 , ch. 100.)

§1553. Evidence—Printed Representation of Images

Stored on Video or Digital Medium; Burden of Proof

A printed representation of images stored on a video or digital
medium is presumed to be an accurate representation of the

images it purports to represent.  This presumption is a
presumption affecting the burden of produ cing eviden ce.  If a

party to an action introduces evidence that a printed
representation of images stored on a video or  digital medium  is
inaccurate  or unreliable , the party introducing the printed

representation into evidenc e has the bur den of pro ving, by a

preponderance of evidence, that the printed representation is an
accurate  representation of the existence and content of the

images that it purports to  represent.   (Added by Stats. 1998, ch.
100.)

§1563. Witness Fees 

(a) This article shall not be interpreted to require tender or

payment of more than one witness fee and one mileage fee or
other charge to a witness or witness’ business, unless there is an
agreement to the contrary between the witness and the

requesting p arty. 

 

(b) All reasonable costs incurred in a civil proceeding by any

witness which is not a party with respect to the production of

all or any part of b usiness reco rds the pro duction of w hich is

requested pursuant to a subpoena duces tecum maybe charged

against the pa rty serving the sub poena d uces tecum . 

(1) "Reasonable cost," as used in this section, shall include,
but not be limited  to, the following s pecific costs: ten cents
($0.10) per page for stan dard rep roduction  of docum ents of

a size 81/2  by 14 inches or less; twenty cents ($0.20) per

page for copying of documents from microfilm; actual

costs for reproduction of oversize documents or the

reproduction of documents requiring special processing

which are made in response to a subpoena ; reasonab le
clerical costs incurred in locating and making the records

available  to be billed at the maximum rate of twenty-four
dollars ($24) per hour per person, computed on the basis of
six dollars ($6 ) per quar ter hour or fra ction thereo f; actual
postage charges; and  actual costs, if any,  charged to the

witness by a third person for the retrieval and return of

records h eld offsite by that third  person. 

(2) The requesting party, or the re questing pa rty’s
deposition officer, shall not b e required  to pay those c osts

or any estimate thereof prior to the time the records are
available  for delivery pursuant to the subpoena, but the
witness may demand p ayment of costs pursuant to this
section simultaneous with actual delivery of the
subpoenaed records, and until payment is made, is under no

obligation to  deliver the rec ords. 

(3) The witness  shall submit an itemized statement for the

costs to the requesting party, or the requesting party’s

deposition officer, setting forth the reproduction and

clerical costs incurred  by the witness.  Should the  costs

exceed those authorized in paragraph (1), or the witness

refuses to produ ce an itemize d statement o f costs as

required by paragraph (3), upon demand by the requesting

party, or the requesting party’s deposition officer, the

witness shall furnish a statement setting forth the actions

taken by the w itness in justification o f the costs.   

(4) The req uesting party m ay petition the co urt in which the

action is pending to recover from the witness all or a part

of the costs paid  to the witness, or to reduce all or a part of
the costs charge d by the witness , pursuant to this

subdivision, on the grounds that those costs were excessive.
Upon the filing of the petition the court shall issue an order
to show cause and from the time the order is  served on the
witness the court has jurisdiction over the witness.  The
court may hear testimony on th e order to  show cause  and if

it finds that the costs demanded and collected, or charged

but not collected , exceed the  amount au thorized b y this

subdivision, it shall order the witness to remit to the

requesting party, or reduce its charge to the requesting
party by an amount equal to, the amount of the excess. In

the event that the court finds the costs excessive and
charged in bad faith by the witness, the court shall order the

witness to remit the full amount of the costs demanded and
collected, or excuse the requesting party from any payment

of costs charged but not collected, and the co urt shall also

order the witness to  pay the requesting party the amount of
the reasonable expenses incurred in obtaining the order

including attorney's fees. If the court finds the costs were

not excessive, the court shall  order the re questing pa rty to

pay the witness the am ount of the reasonable expenses
incurred in defending the petition, including attorney's fees.

(5) If a subpoena is served to compel the production of
business records a nd is subseq uently withdrawn, o r is
quashed, modified or limited on a motion made other than

by the witness, the witness shall be entitled to

reimbursement pursuant to p aragraph  (1) for all costs

incurred in compliance with the subpoena to the time that

the requesting party has notified the witness that the

subpoena has been withdrawn or quashed, modified or

limited. In the event the subpoena is withdrawn or quashed,

if those costs are not paid within 30 days after demand
therefor, the witness may file a motion in the court in which

the action is pending for an order requiring payment, and

the court shall award the payment of expenses and

attorney's fees in the m anner set forth in  paragrap h (4). 
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(6) Where the records are delivered to the attorney or the
attorney's  representative or the deposition officer for

inspection or photo copying at the witness' place of
business, the only fee for complying with the subpoena
shall not exceed fifteen dollars ($15), plus actual costs, if
any, charged to the witness by a third person for retrieval
and return of records he ld offsite by that third person. If the

records are retrieved from microfilm, the re asonable  cost,

as defined in p aragraph  (1), shall also ap ply. 

(c) When the personal attendance of the custodian of a record

or other qualified witness is required pursuant to Section 1564,

in a civil proceeding, he or she shall be entitled to the same

witness fees and mileage permitted in a case where the

subpoena requires the witness to attend and testify before a

court in  which the actio n or proc eeding is pe nding and  to any

additional costs incurred as provided by subdivision (b).

(Added by Stats. 1965, ch. 299, operative January 1, 1967.

Amended by Stats. 1972, ch. 396 ; Stats. 1981, ch. 1014; Stats.

1982, ch. 452; Stats. 1986, ch. 603; Stats. 1987, ch. 19,
effective May 12, 1987; Stats. 1997, ch. 442; Stats. 1999, ch.

444.)

FAMILY CODE

§1612. Premarital Agreements, Subject Matter

(a) Parties to a premarital agreement may contract with respect

to all of the following:

(1) The rights and obligations of each of the parties in any

of the prope rty of either or b oth of them whenever and

wherever acquired or located.

(2) The right to buy, sell, use, transfer, exchange, abandon,

lease, consume, expend, assign, create a security interest in,

mortgage, encumbe r, dispose o f, or otherwise manage and

control pro perty.

(3) The disp osition of pro perty upon separation, marital

dissolution, death, or the occurrence or nonoccurrence of

any other eve nt.

(4) The ma king of a will, trust,  or other arrangem ent to

carry out the p rovisions of the  agreemen t.

(5) The ownership rights in and disposition of the death

benefit from a  life insurance p olicy.

(6) The cho ice of law gov erning the co nstruction of t he

agreeme nt.

(7) Any other m atter, including their personal rights and

obligations, not in violation  of public  policy or a statute

imposing a  criminal pen alty.

(b) The right of a child to support may not b e adverse ly

affected by a p remarital agre ement.

(c) Any provision in a premarital agreement regarding spousal

support,  including, but not limited to, a waiver of it, is not

enforceab le if the party against whom enforcement of the

spousal support provision is sought was not represented by

independent counsel at the time the agreement containing the

provision was signed, or if the provision regarding spousal

support is unconscio nable at the tim e of enforce ment.  An

otherwise unenforceable provision in a premarital agreement

regarding spousal support may not become  enforceab le solely

because the party against whom enforcement is sought was

represented by independent counsel.  (Added by Stats. 1992,

ch. 162, operative January 1, 1994.  Amended by Stats. 2001,

ch. 286.)

§1615. Prema rital Agreements, Enforce ability

(a) A premarital agreement is no t enforceab le if the party

against whom enfo rcement is so ught prove s either of the

following:

(1) Tha t party did no t execute the a greement v oluntarily. 

(2) The agreement was unconscionable when it was

executed and, before execution of the agreement, all of the

following ap plied to that p arty:

(A) That party was not provided a fair, reasonable, and

full disclosure of the property or financial obligations

of the other p arty.

(B) That party did not voluntarily and expressly waive,

in writing, any right to disclosure of the property or

financial obligations of the other party beyond the

disclosure provided.

(C) That party did not have, or reasonably could not

have had, an adequate knowledge of the property or

financial obliga tions of the othe r party.

(b) An issue of unconscionability of a premarital agreement

shall be decided by the court as a matter of law.

(c) For the purposes of subdivision (a), it shall be deemed that

a premarital agreement was not executed voluntarily unless the

court finds in wr iting or on the re cord all of the  following:  

(1) The party against whom enforcement is sought was

represented by indepe ndent legal co unsel at the time of

signing the agreem ent or, after being advised to seek

independent legal counsel, expressly waived, in a separate

writing, represe ntation by inde penden t legal counse l.

(2) The pa rty against whom  enforcem ent is sought had not

less than seven ca lendar da ys between the  time that party
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was first presented with the agreement and advised to seek

independent legal counsel and the time the agreement was

signed.

(3) The party against whom enforcement is so ught, if

unrepresented by legal coun sel, was fully informed of the

terms and basic effect of the agreem ent as well as the rig hts

and obligations he or she was giving up by signing the

agreeme nt, and was proficient in the language in which the

explanation of the party's rights wa s conduc ted and in

which the agreem ent was written.  The explanation of the

rights and obligations relinquished shall be memorialized

in writing and de livered to the p arty prior to signing the

agreeme nt.  The unrepresented party shall, on or before the

signing of the premarital agreement, execute a document

declaring that he or she received the information required

by this paragraph and indicating who provided that

information.

(4) The agreement and the writings executed pursuant to

paragraphs (1) and (3) were no t executed under dure ss,

fraud, or undue influence, and the p arties did not lack

capacity to e nter into the agr eement.

(5) Any other factors the court deems relevant.  (Added by

Stats.1992, ch. 162, operative January 1, 1994. Amended

by Stats. 200 1, ch. 286 .)

§2033.  Family Law Attorney’s Real Property Lien;

Notice; Objections

(a) Either party  may encumbe r his or her intere st in commu nity

real property to pay reasonable attorney's fees in order to retain

or maintain legal counsel in a proceeding for dissolution of

marriage, for nullity of marriage, or for legal separation of the

parties. This encumbrance shall be known as a "family law

attorney's real property lien" and attaches only to the

encumb ering party's interest in th e comm unity real prop erty.

(b) Notice of a family law attorney's real pro perty lien shall  be

served either personally or on the other party's attorney of

record at least 15 days before the encumbrance is recorded.

This notice shall  contain a declaration signed under penalty of

perjury containing all of the following:

(1) A full desc ription of the re al proper ty.

(2) The party's belief as to the  fair market valu e of the

property a nd docu mentation su pporting tha t belief.

(3) Encumbrances on the property as of the date of the

declaration.

(4) A list of community a ssets and liabilities a nd their

estimated values as of the date of the declaration.

(5) The am ount of the fam ily law attorney's real pro perty

lien.

(c) The nonencumbering party may file  an ex parte o bjection to

the family law attorne y's real proper ty lien. The objection  shall

include a request to stay the recordation until further notice of

the court and shall contain a copy of the notice received. The

objection shall also includ e a declara tion signed un der pena lty

of perjury as  to all of the follow ing: 

(1) Specific ob jections to the  family law attorney's real

property lien and to the specific items in the notice.

(2) The objector's belief as to the appropriate items or

value and a ny docum entation sup porting that b elief.

(3) A declaration specifically stating why recordation of the

encumbrance at this time would  likely result in an unequal

division of property or would otherwise be unjust under the

circumstanc es of the case. 

(d) Except as otherwise provided by this section, general

proced ural rules rega rding ex pa rte motions a pply.

(e) An attorney for whom a fam ily law attorney's real p roperty

lien is obtained shall comply with Rule 3-300 of the Rules of

Professional Conduct of the State Bar of California.  (Added by

Stats. 1993 , ch. 219.)

§8800. (Added by S tats. 1992, ch. 162. A mended by S tats.

1993, c h. 450, rep ealed effective  January 1, 1 995.)

§8800. Unethical for Attorney to Represent Both
Prosp ectiv e Adopting Parents and  Natura l
Parents— Conflict of Interest 

(a) The Legislature finds and de clares that an atto rney's ability

to effectively represe nt his or her clien t may be serio usly

impaired when conflict of interest deprives the client of the

atto rney's undivided loyalty and effort. The Legislature further

finds and declares that the relation between attorney and client

is a fiduciary relation of the very highest character, and binds

the attorney to th e most con scientious fidelity.

(b) The Leg islature finds that Rule 2-11 1(A)(2) * of the State

Bar Rules of Profess ional Conduct provides that an attorney

shall not withdraw  from emp loyment until the attorney has

taken reasonable steps to avoid foreseeable prejudice to the

rights of the client, including giving due notice  to the client,

allowing time for employment of other counsel, delivering to

the client all papers and property to which the client is entitled,

and complying with app licable laws and rules.

(c) The Legislature declares that in an independent adoption

proceeding, whether or not written consent is obtained,

multiple representation by an attorney should be avoided
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whenever a birth parent displays the slightest reason for the

attorney to believe any controversy might arise. The

Legislature finds and de clares that it  is the duty of the attorney

when a conflict of intere st occurs to withdraw promptly from

any case, advise the parties to retain indepe ndent cou nsel,

refrain from taking positions in opposition to any o f these

former clients, and thereafter maintain an impartial, fair, and

open attitude toward the ne w attorneys.

(d) Notwithstanding any other law, it is unethical for an

attorney to undertake the representation of both the prospective

adoptive parents and  the birth pare nts of a child in  any

negotiations or proceedings in connection with an adoption

unless a written conse nt is obtained from both parties. The

written consent shall include all of the following:

(1) A notice to the birth parents, in the form  specified in

this section, of their right to  have an independent attorney

advise and represent them in the adoption proceeding and

that the prospective adoptive p arents may b e required  to

pay the r easona ble  atto rney's fees up to  a maximum of five

hundred dollars ($5 00) for that re presentation, unless a

higher fee is agreed to by the parties.

(2) A notice to the birth parents that they may waive the ir

right to an independent attorney and may be represented by

the attorney representing the prospective ado ptive parents.

(3) A waiver by the birth parents of representation by an

independ ent attorney.

(4) An agreem ent that the attorn ey represen ting the

prospective adoptive  parents shall re present the b irth

parents.

(e) Upon th e petition or m otion of any p arty, or upon motion of

the court, the court may appoint an attorney to repre sent a

chil d's  birth parent or parents in negotiations or proceed ings in

connection with the child's adoption.

(f) The birth  parent or parents may have an attorney, other than

the attorney representing the interests of the prospective

adoptive parents, to advise them fully of the adoption

procedures and of their legal rights. The birth parent or parents

also may retain an attorney to represent them in negotiations or

proceedings in connection with the child's adoption. The court

may award attorney's fees and costs for just cause and based

upon the ability of the parties to pay those fees and  costs.

(g) In the initial communication between the attorney retained

by or representing the prosp ective adoptive paren ts and the

birth parents, or as soon thereafter as reasonable, but before

any written consen t for dual rep resentation, the attorney shall

advise the birth parents of their rights regarding an independent

attorney and that it is possible to waive the independent

attorney.

(h) The attorney retained by or representing the prospective

adoptive parents shall  inform the prospe ctive adop tive parents

in writing that the birth parent or parents can revoke consent to

the adoption pursuant to Section 8814.5 and that an y moneys

expended in negotiations or proceedings in connection with the

chil d's  adoption are non reimbursable. The prospective

adoptive parents shall sign a statement to indicate their

understanding of this information.

(i) Any written consent to dual representation shall be filed

with the court before the filing of the birth pare nt's consent to

adoption. (Added by Stats. 1992, ch. 162. Amended by Stats.

1993, c h. 450, op erative Janu ary 1, 199 5.)

[*Pub lisher’s Note : Rule  2-111(A )(2) of the Ca lifornia Rules

of Professional Conduct has been amended and renumbered;

please refe r to curren t rule 3-70 0.]

§8812. Requirements for Payment of Attorneys' Fees,

etc., by Prospective Adopting Parents to the Birth

Parents 

Any request by a birth parent or birth parents for payment by

the pro spe ctiv e ad opt ive p are nts o f atto rney's fees, medical fees

and expenses, counseling fees, or living expe nses of the birth

mother shall be in writing. The birth parent or parents shall, by

first-class mail or other agreed upon means to e nsure receip t,

provide the prospective adoptive parents written receipts for

any money provided to the birth parent or birth parents. The

prospective adoptive parents shall provide the receipts to the

court when the accounting report required pursuant to Section

8610 is filed . (Added  by Stats. 199 3, ch. 450 .)
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§6261. Inspection of State Agencies Expenditures
and Disbursements 

Notwithstanding Section 6252, an itemized statement of the

total expenditu res and dis bursements of any agency provided

for in Article VI of the California Constitution shall be open for

inspection. (A dded b y Stats. 1975 , ch. 1246 .)

    

§8287. Law Revision Commission Assistance of
Board of Governors 

The Board of Governors  of the State  Bar shall assist the [Law

Revision] commission in any manner the commission may

request within the scope of its powers or du ties. (Formerly

10307, added by Stats.  1953, ch. 1445. Renumbered  and

amende d by Stats. 19 84, ch. 13 35.)

 

§11140. Policy of State 

It is the policy of the State of California that the composition of

state boards and com missions shall  be broadly reflective of the

general public includ ing ethnic  minorities and women. (Added

by Stats. 197 5, ch. 977 .)

  

§11141. Nomination for Appointments; Compliance
with Policy 

In making ap pointmen ts to state boards and co mmissions, the

Governor and every other appointing authority shall be

responsib le for nominating a variety of persons of different

backgrounds,  abilities, interests, and opin ions in compliance

with the policy expressed in this article. It is not the intent of

the Legislature that formulas or specific ratios be utilized  in

complying  with this article. (Ad ded by S tats. 1975, c h. 977.)

  

§1201 1.5 Judicial Vacancies, State Bar Evaluation of
Candidates 

(a) In the event of a vacancy in a judicial office to be filled by

appointment of the Governor or in the event that a declaration

of candid acy is not filed by a  judge and  the Gove rnor is

required under subdivision (d) of Section 16 of Article VI of

the Constitution to nominate a candidate, the Governor shall

first submit to a designated agency of the State Bar of

California  the names of all potential appointees or nominees for

such judicial office for evaluation of their judicial

qualifications.

(b) The membership of the designated agency of the State Bar

responsib le for evaluation of judicial candidates shall consist

of attorney members and public members with the ratio of

public  membe rs to attorney m embers d etermined , to the extent

practical,  by the ratio established in Sections 6013, 6013.4, and

6013.5, inclusive, of the Business and Professions Code. It is

the intent of this subdivision that the designated agency of the

State Bar resp onsible  for evaluation of judicial can didates shall

be broadly representative of the ethnic, sexual, and racial

diversity of the population of California and  compo sed in

accordance with Sections 11140 and 11141 of the Governme nt

Code. The further  intent of this subdivision is to establish a

selection process fo r membe rship on the designated agency of

the State Bar responsible for evaluation of judicial candidates

under which no member of that agency shall provide

inappropriate, multiple rep resentation fo r purpose s of this

subdivision.

(c) Upon receipt from the Governor of the names of candidates

for judicial office and their completed personal data

questionnaires, the State Ba r shall emplo y approp riate

confidential procedures to evaluate and determine the

qualifications of each can didate with  regard to h is or her ability

to discharge the  judicial duties of the office to which the

appointment or nomination shall be made. W ithin 90 days of

submission by the Governor of the name of a potential

appointee for judicial office , the State Ba r shall report in

confidence to the Governor its recommendation whether the

candidate  is exceptionally well-qualified, well-qualified,

qualified, or not qualified and the reasons therefor, and may

report,  in confidenc e, such other information as the State Bar

deems pertinent to the qualifications of the candidate.

(d) In determining the qualifications of a candidate for judicial

office, the State Bar shall consider, a mong oth er appro priate

factors, his or her industry, judicial temperam ent, honesty,

objectivity,  community respect, integrity, health, ability, and

legal experience.

(e) The State Bar sh all establish and promulgate rules a nd

procedures regarding the investigation of the qualifications of

candidates for judicial office by the designated agency. These

rules and procedu res shall establish appropriate, confidential

methods for disclosing to the candidate the subject matter of

substantial and cred ible adverse allegations received regarding

the candidate's health, physical or mental condition, or moral

turpitude which, unless rebutted, would be determinative of the

can did ate's  unsuitability for judicial office. No pro vision of this

section shall be construed as requiring that any rule or

procedure be adopted which permits the disclosure to the

candidate  of information from which the candidate may infer

the source, and no information shall either be disclosed to the

candidate nor be ob tainable by an y process w hich would

jeopardize the confidentiality of communications from persons

whose opinion has been so ugh t on  the c and ida te's

qualifications.

(f) All comm unications, written , verbal or o therwise, of and  to

the Governor, the Governor's authorized agents or employees,

including, but not limited to, the Governor's Legal Affairs

Secretary and Appo intments Secretary, or of an d to the State

Bar in furtherance of the purposes of this section are a bsolutely

privileged from disclosure and confidential, and any
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communication made in the discretion of the Governor or the

State Bar with a candidate or person providing information in

furtherance of the purpo ses of this section shall no t constitute

a waiver of the  privilege or a  breach o f confidentiality.

(g) When the Governor has appointed a person to a trial court

who has been found not qualified by the designated agency, the

State Bar may make public this fact after due notice to the

appointee of its intention to do so, but no such notice or

disclosure shall constitute a waiver of privilege or breach of

confidentiality  with respect to communications of or to the

State Bar concerning the qualifications of the appointee.

(h) When the Governor has nominated or appointed a person to

the Supreme Court or court of appeal in accordance with

subdiv ision (d) of Section 16 of Article VI of the State

Constitution, the Commission on Judicial Appointments may

invite, or the State  Bar's governing board or its designated

agency may submit  to the comm ission its recommendation, and

the reasons therefor, but no such disclosure shall constitute a

waiver of privilege or breach of confidentiality with r espect to

communications of or to the State Bar concerning the

qualifications of the nominee or appointee.

(i) No person or entity shall be liable for any injury caused by

any act or failure to act, be it negligent, inten tional,

discretionary, or otherwise, in the furtherance of the purposes

of this section, including, but not limited to, providing or

receiving any information, making any recommendations, and

giving any reasons th erefor. As use d in this section, th e term

"State  Bar" means its governing board and members thereof,

the designated agency of the State Ba r and mem bers thereo f,

and employees and agents of the State Bar.

(j) At any time prior to the receipt of the report from the State

Bar specified in subdivision (c) the Governor may withdraw the

name of any person submitted to the State Bar for evaluation

pursuant to this section.

(k) No candidate for judicial office may be appointed until the

State Bar has re ported to  the Governor pursuant to this section,

or until 90 days have elapsed after submission of the

candidate's name to the State Bar, whichever occurs earlier.

The requirement of this subdivision shall not apply to any

vacancy in judicial o ffice occurring  within the 90 d ays

precedin g the expiration of the Governor's term of office,

provided, however, that with respect to those vacancies and

with respect to nominations pursuant to subdivision (d) of

Section 16 of Article VI of the Constitution, the Govern or shall

be required to  submit any ca ndidate's nam e to the State B ar in

order to provide it an opportu nity, if time permits, to make an

evaluation.

(l) Nothing in this section shall be construed as imposing an

additional requirement for an app ointment or  nomination  to

judicial office, nor shall anything in this section be construed

as adding any additional qualifications for the office of a judge.

(m) The Board of Governors of the State Bar shall not conduct

or participate in, or authorize any com mittee, agenc y,

employee, or commission of the State Bar to conduct or

participate  in, any evaluation, review, or report on the

qualifications, integrity, diligence, or judicial ability of any

specific  justice of a court provided for in Section 2 or 3 of

Article VI of the California Constitution without prior review

and statutory authorization by the Legislature, except an

evaluation, review or report on potential judicial appointees or

nominees as authorized by this section.

The provisions of this subd ivision shall not b e construed  to

prohibit  a member of the State Bar from conducting or

participating in such an evaluation, review, or report in his or

her individu al capacity.

(n) If any provisio n of this section other than a provision

relating to or providing for confidentiality or privilege from

disclosure of any communication or matter, or the application

of any such provision to any person or circumstances, shall be

held invalid, the remainder of this section to the extent it can be

given effect, or the application of such provision to persons or

circumstances other than tho se as to which it  is held invalid,

shall not be affected thereby, and  to this extent the provisions

of this section are severable. If any other act of the Legislature

conflicts with the provisions of this section, this section shall

prevail. (Added by Stats. 1979 , ch. 534. Amend ed by Stats.

1984, c h. 16.)

§19990.6.  State Attorneys and Administrative Law

Judges; Service on Governmental Bodies

(a) Service on a local appointed or elected governmental board,

commission, committee, or other body or as a local elected

official by an attorney employed by the state in a nonelected

position or by an ad ministrative law judge, as de fined in

Section 11475 .10, shall not, b y itself, be deemed to be

inconsistent, inco mpatible, in  conflict with, or inimical to, the

duties of the attorney o r admin istrative law jud ge as a state

officer or employe e and shall no t result in the autom atic

vacation of either office.

(b) Nothing in this section shall be construed to prohibit an

administrative law judge, as defined in Section 11475.10, or an

attorney employed by the state in a nonelected position from

serving on any other appointed or elected governmental board,

commission, committee , or other bo dy, consistent w ith all

applicab le conflict-of-interest statutes and regulations and

judicial cano ns of ethics.  (Ad ded by S tats. 2002, c h. 411.)
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§26810. Autho rity of Court Clerk to Ph otocopy,

Microph otocopy,  Reproduce, and Store D ocume nts

Transferred Under Probate Code Sections 732 and

8200 

(a) The clerk  of the superio r court may c ause the follo wing

docum ents to be photographed, microphotographed,

photocopied, electronically imaged, or otherwise reproduced

on film and stored in that form:

(1) A docum ent transferred  to the clerk under Section 732

of the Probate Code.

(2) A will delivered to the clerk of the superior court under

Section 8200 of the Prob ate Code  if the clerk has held  the

will for at least 10 years.

(b) The photograph, micro photogra ph, photo copy, or ele ctronic

image shall be made in a manner that meets the minimum

standards or guidelines recommended by the American

National Standards Institute or the Association for Information

and  Image  Management.  All these photographs,

microphotogra phs, photocopies, and electronic  images shall be

indexed, and shall be stored in a manner and place that

reasonab ly assures their preservation indefinitely against loss,

theft, defacement, or destruction.

(c) Before proof of death of the maker of a document or will

referred to in subdivisio n (a), the photographs ,

microphotogra phs, photocopies, and electronic images shall be

confidential,  and shall be  made ava ilable only to  the maker.

After proof of death of the maker of the document or will by a

certified copy of the d eath certificate, the photographs,

microphotogra phs, photocopies,  and electronic images shall be

public records.

(d) Section 26809 does not apply to a will or other document

referred to in subdivisio n (a), or to  the reproduction authorized

by this section.

(e) Upon making the reproduction authorized by this section,

the clerk of the superior court may destroy the original

docum ent. (Adde d by Stats. 19 93, ch. 51 9.)

 

§26827.6 Fee for Storage 

(a) The fee for receiving and storing a document transferred to

the clerk of the superior court under Section 732 of the Probate

Code is ten dollars ($10), unless  the court determines that ten

dollars ($10) is less than the direct cost of making a

photograph, microphotograph, photocopy, or electronic image

of the document, if any, and the direct cost of indexing and

long-term storage of the document or its photograph,

microphotograph, photoco py, or electronic image.  Any

determination made by a court under this subdivision shall be

valid only  if either (1) made under procedures adopted by the

Judicial Co uncil or (2) a pprove d by the Jud icial Counc il.

(b) If the court ma kes the deter mination pr ovided in

subdivision (a), the court may set a fee for receiving and

storing a document that exceeds ten dollars ($10), but that fee

shall not exceed the direct costs specified in subdivision (a).

(c) The superior court may reduce or waive the fee established

pursuant to this section under either of the following

circumstances:

(1) The court has assumed jurisdiction under Article 11

(commencing with Section 6180) of Chapter 4 of Division

3 of the Busine ss and Pro fessions Co de over the  law

practice of the attorney with whom the docum ent is

deposited.

(2) On a showing of hardship. (Added by Stats. 1993, ch.

519.  Am ended b y Stats. 2001 , ch. 824.)

§26827.7 Fee for Document Search 

The fee for searching a document transferred to the clerk of the

superior court under Section 732 of the Probate Code is the
same as the fee under Section 26854 for searching records or

files. (Added  by Stats. 199 3, ch. 519 .)

§31000.6.  Employment of Legal Counsel to Assist

Assessor or Sheriff; Conflicts of Interest

(a) Upon requ est of the assessor or the sheriff of the county, the
board of superviso rs shall contrac t with and emp loy legal
counsel to assist the assessor or the sheriff in the performance

of his or her duties in any case where  the county  counsel or the

district attorney would ha ve a conflict o f interest in

representing  the assessor o r the sheriff.

(b) In the event that the board of supervisors does not concur

with the assessor o r the sheriff that a conflict of interest exists,
the assessor or the sheriff, after giving no tice to the cou nty

counsel or the district attorney, may initiate an ex parte
proceeding before the pres iding judge  of the superio r court.

The county cou nsel or district atto rney may file  an affidavit in

the proceeding in opposition to, or in sup por t of,  the a sses sor 's
or the sheriff's position.

(c) The presiding superior court judge that determines in any ex

parte proceed ing that a conflict a ctually exists, must, if
requested by one of the parties, also rule  whether representation
by the coun ty counsel or district attorney through the creation
of an "ethical wall" is appropriate.  The factors to be
considered in this determination of whether an "e thical wall"

should be created are:

(1) equal representation,

(2) level of sup port,

(3) access to resources,
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(4) zealous representation, or

(5) any other consideration that relates to proper
representation.

(d) If a court determines that the action brought by the assessor
or sheriff is frivolous and in bad faith, the assessor's office or

she riff's  office shall pay their own legal costs and all costs

incurred in the action by the op posing pa rty.  As used in this

section, "bad faith" and "frivolous" have the meaning given in

Section 128.5 of the Code of Civil Procedure.

(e) If the presiding judge determines that a co nflict of interest

does exist, and that representation by the county co unsel or

district attorney through the creation of an  ethical wall is

inappropriate, the board  of superviso rs shall immed iately

employ legal counse l to assist the assesso r or the sheriff.   (f)

As used in this sectio n, "conflict o f interest" means a conflict

of interest as defined in Rule 3-310 of the Rules of Professional

Conduct of the State Bar of California, as construed  for public
attorneys.  (Added by Stats. 1966, ch. 147.  Amended by Stats.

1971, c h. 1104 ; Stats. 2001 , ch. 41.)

  

§68903. Contract for Publication of Official Reports 

The official reports shall be published under a contract to be

entered into on behalf of state by the Chief Justice of

California, the Secretar y of State, the Atto rney General, the

President of the State Bar, and the Reporter of Decisions, who

shall serve as se cretary. (Ad ded by S tats. 1967, c h. 172.)

INSURANCE CODE

  

§750. Unlawful to Receive Consideration for Referral

of Clients 

(a) Except as p rovided in Section 750.5, any person acting  

individually  or through his or her employees or agents, who

engages in the practice of processing, presenting, or negotiating

claims, including claims under policies of insurance, and who

offers, delivers, rece ives, or acce pts any rebate, refund,

commission, or other consideration, whether in the form of

money or otherwise, as  compensation or inducement to or

from any person for the referral or pro curement of clients,

cases, patients, or customers, is guilty of a crime.

(b) A vio lation of subdivision (a) is punishable upo n a first

conviction by imprison ment in the county jail for not more than

one year, or by imprisonment in the state prison, or by a fine

not exceeding fifty thousand dollars ($50,000), or by both that

imprisonment and fine.  A second or subsequent conviction is

punishable  by imprison ment in the sta te prison or by

imprisonment in the state prison and a fine of fifty thousand

dollars ($5 0,000). 

(c) Nothing in  this section shall prohibit a licensed collection

or lien agency f rom receiving a commission on the collection

of  delinquent debts nor prohibits the agency from paying its

employees a commission for obtaining clients seeking

collection o n delinque nt debts. 

(d) Nothing in this section is intended to  limit, restrict, or in

any way apply to, th e rebating of commissions by insurance

agents or brokers, as authorized by Proposition 103, enacted by

the people  at the Nove mber 8, 1 988, gen eral election.  (Added

by Stats. 1991, ch. 116. Amended by Stats. 1991, ch. 934;

Stats. 1992 , ch. 1352 ; Stats. 2000 , ch. 843.)

§750.4 Exemptions from Section 750 

Section 750 of the Insurance Code, Sections 3215 and 3219 of

the Labor Code, or Section 549 of the Penal Code shall not

apply to any person, corporation, partnership, association, or

firm, which both of the following:

(a) Operating  on behalf o f an insurer or self-insured person,

company, association, or group.

(b) Operating pursuant to and within the scope of a certificate

of consent issued pursuant to Section 3702.1 of the Labor Code

or pursuant to and within the scope of a license issued pursuant

to Article 3 (commencing with Section 14000) of Chapter 1 of

Division 5. (Added by Stats. 1991, ch. 116; Amended by Stats

1991, c h. 934; Sta ts. 1993, ch . 120.)

§750.5  Perm issible  Acts for Attorneys and Law Firms

under Section 750 

Nothing in  Section 750 of the Insurance Code, Section 549 of

the Penal Code, or Section 3215 of the Labor Code shall be

construed to prevent an attorney or law firm from the

following:

(a) Dividing fees for legal services with a lawyer under

circumstances expressly permitted by Rule 2-200 of the Rules

of Professional Conduct of the State Bar.

(b) Offering or giving an incidental nonmonetary gift or

gratuity to a person who has made a recommendation resulting

in the employment of the attorney or law firm, provided that the

gift or gratuity was not offered in consideration of any promise,

agreement, or understanding that the gift or gratuity would be

forthcoming or that referrals  would be made or encourag ed in

the future.

(c) Offering or giving a bonus to an employee who has made a

referral or recommendation resulting in the employment of the

attorney or law firm, provided that the bonus was not offered

in consideration of any promise, agreement, or understanding

that the bonus would be forthcoming or that referrals or

recommendations would be made or encouraged in the future.
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(Added by Stats. 1991, ch. 116 . Amended b y Stats. 1993, ch.

120.)

§1871. Legislative Intent

The Legislature finds and d eclares as follows:

(a) The business  of insurance involves many transactions that

have the potential for abuse and illegal activities.  There are

numerous law enforce ment agenc ies on the sta te and local

levels charged with the responsibility for investigating and

prosecutin g fraudulent ac tivity.  This chap ter is intended  to

permit  the full utilization of the expertise of the commissioner

and the department so that they may more effectively

investigate  and discover insurance frauds, halt fraudulent

activities, and assist and receive assistance from  federal,  state,

local, and administrative law enforcement agencies in the

prosecution of perso ns who are parties in insurance frauds.

(b) Insurance fraud is a partic ular prob lem for auto mobile

policyholders;  fraudulent activities account for 15 to 20 percent

of all auto insurance p ayments.  Auto mobile insu rance fraud  is

the biggest and fastest growing segment of insurance fraud and

contributes substantially to the h igh cost o f automobile

insurance with particular significance in urban areas.

(c) Preventio n of automo bile insurance  fraud will significantly

reduce the incidence of severity and automobile insurance

claim payments and will therefore pr oduce a  comme nsurate

reduction in  automob ile insurance p remiums.  

(d) Workers' compensation fraud harms employers by

contributing to the increasingly high cost of workers'

compensation insurance and self-insurance and harms

employees by undermining the perceived legitimacy of all

workers' compensation c laims.

(e) Prevention of workers' compensation insurance fraud may

reduce the number of worker s' compensation claims and claim

payments  thereby producing a commensurate red uction in

workers' compensation co sts.  Prevention of workers'

compensation insurance fraud will assist in restoring

confidence and faith in the workers' compensation system, and

will facilitate expedient and full compensation for employees

injured at the workplace.

(f) The actio ns of emplo yers who fraud ulently underreport

payroll  or fail to report payroll for all employees to their

insurance company in order to pay a lower workers'

compensation premium result in significant additional premium

costs and an unfair burden to hone st employer s and their

employees.

(g) The actions of employers who fraudulently fail to secure the

payment of workers' compensation as required by Section 3700

of the Labor Code harm employees, cause unfair competition

for honest employers, and  increase costs to taxpayers.

(h) Health insurance fraud is a particular problem for health

insurance policyholders.  Although there are no precise figures,

it is believed that fraudulent activities account for billions of

dollars annu ally in added h ealth care costs na tionally.  Health

care fraud causes losses in premium dollars and increases

health care costs unnecessarily. (Added by Stats. 1989, ch.
1119. Amended by Stats. 1991, ch. 116; Stats. 1991, ch. 1008;
Stats. 1995 , ch. 885; S tats. 2001, c h. 159; Sta ts. 2002, ch . 6.)

§1871 .1 Investigation of Fraudulent Claims, Access to
Public Records 

Insurers and their  agents, while they are investigating suspected
fraud claims, shall have access to all relevant public records
that are require d to be op en for inspec tion under Chapter 3 .5
(commencing with Section 6250) of Division 7 of Title 1 of the
Government Code, and any regulations thereunder. This section
restates existing law, and the  Legislature d oes not intend  to
grant insurers or their agents access to public records other than
to those public records available to them under existing law.
(Added  by Stats. 199 3, ch. 323 .)

§1871.4. Unlawful to Make False or Fraudulent
Statemen ts or Representations for Purpose of
Obtaining or Denying Compensation; Penalties 

(a) It is unlawful to do any of the following:

(1) Make o r cause to b e made a ny knowingly false or
fraudulent material statement or material representation for
the purpose  of obtaining or denying any compensation, as
defined in Section 3207 of the Labor Code.

(2) Present or cause to be presented any knowingly  false or
fraudulent written or oral material statement in support of,
or in opposition to, any claim for compensation for the
purpose  of obtaining or denying any compensation, as
defined in Section 3207 of the Labor Code.

(3) Knowingly assist, abet, conspire with, or solicit any
person in an unlawful act under this section.

(4) Make or cause to be made any knowingly false or
fraudulent statements  with regard to e ntitlement to be nefits
with the intent to discourage an injured worker from
claiming benefits or pursuing a claim.   For the purposes of
this subdivision, "statement" includes,  but is not limited to,
any notice, pro of of injury, b ill for services, payment for
services, hospital or doctor records, X-ray, test results,
medical-legal expense a s defined in  Section 4620 of the
Labor Code, other evidence of loss, injury, or expense, or
payment. 

(5) Make o r cause to b e made a ny knowingly f alse or
fraudulent material statement or material representation for
the purpose of obtaining or denying any of the benefits or
reimbursement provided  in the Return-to-Work Program
established under Section 139.48 of the Labor Code.
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(6) Make or cause to be made any knowingly false or
fraudulent material statement or material representation for
the purpose of discouraging an employer from claiming any
of the benefits or reimbursement provided in the
Return-to-Work  Program established under Section 139.48
of the Labor Code.

(b) Every person who violates subdivision (a) shall be punished
by imprisonm ent in county ja il for one year, o r in the state
prison, for two, three, or five years, or by a fine not exceeding
fifty thousand dollars ($50,000) or double the value of the
fraud, whichever is greater, or by both imprisonment and fine.
Restitution shall be ord ered, including restitution for any
medical evaluation or treatment services obtained or provided.
The court shall determine the amount of restitution and the
person or persons to whom the restitution shall be paid.

(c) Any person who violates subdivision (a) and who has a
prior felony convic tion of that subd ivision, of former Section
556, of former Section 1871.1, or of Section 548 or 550 of the
Penal Code, shall receive a two-year enhancement for each
prior conviction in addition to  the sentence p rovided  in
subdivision (b).   The existen ce of any fact tha t would  subject
a person to a penalty enhancement shall be alleged in the
information or indictment and either admitted by the defendant
in open court, or found to be true by the jury trying the issue of
guilt or by the court whe re guilt is established b y plea of guilty
or nolo contendere or by trial by the court sitting without a jury.

(d) This section  shall not be construed to preclude the
applicab ility of any other provision of criminal law that applies
or may apply to any transaction.  (Added by Stats. 1991, ch.
116; Amend ed by Stats. 1 991, ch. 9 34; Stats . 1992, ch. 675;
Stats. 1993 , ch. 120; S tats. 1995, c h. 574; Sta ts. 2002, ch . 6.)

§1871.5  Ineligibi l i ty to Receive or Retain
C o m p e n s a t i o n , C o n v ic t i o n  o f  W o r k e r s '
Compensation Fraud 

Any person convicted of workers' compensation fraud pursuant
to Section 1871.4 or Section 550 of the Penal Code shall be
ineligible to  receive or re tain any comp ensation, as d efined in
Section 3207 of the Labor Code, where that compensation was
owed or received as a result of a violation of Section 1871.4 or
Section 550 of the Penal Code for which the recipient of the
compensation was convic ted. (Add ed by Stats. 1 993, ch. 1 20.)

§1871.6 Provis ions o f Sectio n 1871 .4 Do N ot Lim it
Applicability of Section 781 of the Penal Code 

The provisions of Section 781 of the Penal Code are applica ble
to any prosecutions for viola tions of Sectio n 1871 .4. This
section is declaratory of existing law and shall not be
interpreted to limit the app licability of Section 781 of the Penal
Code to any other criminal provisions. (Added by Stats. 1993,
ch. 120.)

§1871.7 Unlawful Solicitation of Business

(a) It is unlawful to knowingly employ runners, capp ers,
steerers, or other perso ns to procu re clients or pa tients to
perform or obtain services or benefits pursuant to Division 4
(commencing with Section 3200) of the Labor Code or to
procure clients or patien ts to perform  or obta in services or
benefits  under a contract of insurance or that will be the basis
for a claim against an insured individual or his or her insurer.

(b) Every person who violates any provision of this section or
Section 549, 550, or 551 o f the Penal C ode shall b e subject, in
addition to any other penalties that may be prescribed by law,
to a civil penalty of not less than five thousand dollars ($5,000)
nor more than ten thousand d ollars ($10,000), plus an
assessment of not more than three times the amount of each
claim for compensation, as defined in Section 3207 of the
Labor Code, or pursuant to a contract of insurance. The court
shall have the power to grant other equitable relief, including
temporary injunctive relief, as is necessary to prevent the
transfer, concealment, or dissipation of illegal proceeds,  or to
protect the public.  The penalty prescribed in this paragraph
shall be assessed for each fraudulent claim presented to an
insurance company by a defendant and not for each violation.

(c) The pe nalties set forth  in subdivision (b) are intended to be
remedial rather than punitive, and shall not preclude, nor be
precluded by, a criminal prosecutio n for the same conduct. If
the court finds, after c onsidering  the goals  of disgorging
unlawful profit, restitution, compen sating the state for th e costs
of investigation and prosecution, and alleviating the social costs
of increased insurance rates due to fraud, that such a penalty
would  be punitive and wo uld preclud e or be pr ecluded b y, a
criminal prosecutio n, the court sha ll reduce that p enalty
approp riately.

(d) The district attorney or commissioner may b ring a civil
action und er this section. Before the commissioner may bring
that action, the commissioner shall be required to present the
evidence obtained  to the appropriate local district attorney for
possible  criminal or civil filing. If the district attorney elects
not to pursue the matter due to  insufficient resources, then the
commissioner may proceed with the action.

(e) (1) Any interested persons, including an insurer, may bring
a civil action for a v iolation of this sec tion for the person
and for the State of California. The action shall be brought
in the name of the state. The action may be dismissed o nly
if the court and  the district attorney or the commissioner,
whichever is participating, give written consent to the
dismissal and their reasons for consenting.

(2) A copy of the complaint and written disclosure of
substantially  all material evidence and information the
person possesses shall be served on the district attorney and
commissioner. The complaint shall be filed in camera, sh all
remain  under seal for at least 60 days, and shall not be
served on the defendant until the court so orders. The local
district attorney or co mmissione r may elect to in tervene
and proceed  with the action within 6 0 days  after he or she
receives both the complaint and the material evidence and
information. If more than o ne govern mental entity elec ts to
intervene, the district attorney shall have precedence.
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(3) The district attorney or commissioner may, for good
cause shown, move the court for extensions of the time
during which the complaint remains under seal under
paragraph (2). The motions may be supported by affidavits
or other submissions  in camera. The defendant shall not be
required to respond to any complaint filed under this
section until 20 days after the complaint is unsealed and
served up on the defen dant.

(4) Before th e expiration of the 60-day period or any
extensions obtained under paragraph (3), the district
attorney or commissioner shall either:

(A) Proceed with the action, in which case the action
shall be conducted by the district attorney or
commissioner.

(B) Notify the court that it declines to take over the
action, in which case the person bringing the action
shall have the right to conduct the action.

(5) When a p erson or governmental agency brings an
action under this section, no person other than the district
attorney or commissioner may intervene or bring a related
action based on the facts underlying the pending action
unless that action is authorized by another statute or
common law.

(f) (1) If the district attorne y or commissioner p roceeds  with
the action, he or she shall have the p rimary respo nsibility
for prosecuting the action, and shall not be bound by an act
of the person bringing the action. That person shall have
the right to continue as a party to the action, subject to the
limitations set forth in paragraph (2).

(2) (A) The district attorney or commissioner may dismiss
the action notwithstanding the objections of the person
initiating the action if the person has been notified by
the district attorney or commissioner of the filing of
the motion, and the court has provided the person with
an opportunity for a hearing on the motion.

(B) The district attorney or co mmissione r may settle
the action with the defendant notwithstanding the
objections of the person initiating the action if the
court determines, after a hearing, that the proposed
settlement is fair, adequate, and reasonable under all
the circumstances. Upon a showing of good cause, the
hearing may be held in camera.

(C) Upon a showing by the district attorney or
commissioner that unrestricted participation during the
course of the litigation by the person initiating the
action would interfere with or unduly delay the
district attorney's or commissioner's prosecution of the
case, or would be repetitious, irrelevant, or for
purposes of harassme nt, the court ma y, in its
discretion, impose limitatio ns o n the  per son 's
participation, including, but not limited to, the
following:

(i) Limiting the number of witnesses the person
may call.

(ii) Limiting the length of the testimony of those
witnesses.

(iii) Limiting the person's cross-examination of
witnesses.

(iv) Otherwise lim iting the participation by the
person in the litigation.

(D) Upon a showing by the defendant that unrestricted
participation during the course  of the litigation by the
person initiating the action would be for purposes of
harassment or would c ause the defe ndant undue
burden or unnece ssary expen se, the court m ay limit the
participation by the person in the litigation.

(3) If the district attorne y or comm issioner elects no t to
proceed with the action, the person who initiated the action
shall have the right to conduct the action. If the  district
attorney or commissioner so requests, he or she shall be
served with copies o f all pleadings fi led in the action and
shall be supplied with copies of all deposition transcripts,
at the district attorney's or com miss ioner's  expense. When
a person proceeds with the action, the court, without
limiting the status and rights of the person initiating the
action, may neverth eless permit the  district attorney or
commissioner to intervene a t a later date upon a showing of
good cause.

(4) If at any time both a civil action for penalties and
equitable relief pursuant to this section and a criminal
action are pending against a defendant for substantially the
same conduct, whether brought by the government or a
private  party, the civil action shall be stayed until the
criminal action has been con cluded at the  trial court level.
The stay shall not preclude the court from granting or
enforcing temporary equitable relief during the pendency
of the actions. Whether or not the district attorney or
commissioner proceeds with the action, upon a showing by
the district attorney or co mmissione r that certain  actions of
discovery by the person initiating the action would interfere
with a law enforcement or governmenta l agency
investigation or prosecution of a criminal or civil matter
arising out of the same facts, the court may stay discovery
for a period of not more than 180 days. A hearing on a
request for the stay shall  be conducted in camera. The court
may extend the 180-day period upon a further showing  in
camera that the agenc y has pursued  the criminal or  civil
investigation or proceedings with reasonable diligence and
any proposed discovery in the civil action will interfere
with the ongoing  criminal or civil investigation or
proceedings.

(5) Notwithstanding subdivision (e), the district attorney or
commissioner may elect to pursue its claim through any
alternate remedy available to the district attorney or
commissioner.
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(g)  (1) (A) If the district attorney or commissioner proceeds
with an action brought by a person under subdivision
(e), that person shall, subject to subparagraph (B),
receive at least 30 percent but not more than 40
percent of the proceeds of the action or settlement of
the claim, depending upon the extent to which the
person substantially con tributed to  the prosecution of
the action. 

(B)  Where the action is one that the court finds to be

based primarily on disclosures of specific information,

other than informa tion provid ed by the person

bringing the action, relating to allegations or

transactions in a criminal, civil, or administrative

hearing, in a legislative or a dministrative re port,

hearing, audit, or investigation, or from the news

media, the court may award  those sums tha t it

considers appropriate, but in no case more than 10

percent of the proceeds, taking into account the

significance of the information and the role of the

person bringing the ac tion in advancing the c ase to

litigation.

(C)  Any payment to a person under subparagraph (A)

or under subparagraph (B) shall be made from the

proceeds.   The per son shall  also receive an amount for

reasonable expenses that the court finds to have been

necessarily  incurred, plus reasonable attorneys' fees

and costs. All of those expense s, fees, and costs shall

be award ed against the  defendan t.

(2) (A) If the district attorney or commissioner does not

proceed with an action under this section, the person

bringing the action or s ettling the claim shall receive

an amount that the court decides is reasonable for

collecting the civil penalty and damages. Except as

provided in subparag raph (B ), the amoun t shall not be

less than 40 percent and not more than 50 percent of

the proceeds of the action or settlement and shall be

paid out of the procee ds.

(B)  If the person bringing the action, as a result of a

violation of this section has paid money to the

defendant or to an attorney acting on behalf of the

defendant in the underlying  claim, then he o r she shall

be entitled to  up to  double the amount paid to the

defendant or the attorney if that amount is greater than

50 percent of the proceed s. That person shall also

receive an amoun t for reasona ble expen ses that the

court finds to have been necessarily incurred, plus

reasonab le attorneys' fees and  costs. All of those

expenses, fees, and costs shall be awarded against the

defendan t.

(3) If a local district attorney has proceeded with an action

under this section, one-half of the penalties not award ed to

a private party, as well as any costs awarded shall go to the

treasurer of the appropriate county. Those funds shall be

used to investigate and prosecute fraud, augmenting

existing budgets  rather than replacing them. All remaining

funds shall go to the state and be deposited in the General

Fund and, when a pprop riated by the Legislature, shall be

apportioned between the Department of Justice and the

Department of Insurance for enhanced fraud investigation

and prevention efforts.

(4) Whether or not the district attorney or commissioner

proceeds with the action, if the court finds that the action

was brought by a person who planned and initiated the

violation of this section, that p erson shall b e dismissed

from the civil action and shall not receive any share of the

proceeds of the action. The dismissal shall not prejudice

the right of the district atto rney or com missioner to

continue the action on behalf of the state.

(5) If the district attorney or commissioner doe s not
proceed with the action, and the person bringing the action
conduc ts the action, the court may award to the defendant
its reasonable attorneys' fees and expenses if the defendant
prevails in the action and the court finds that the claim of
the person bringing the action was clearly frivolous, clearly
vexatious, or brought primarily for purposes of harassmen t.

(h) (1) In no event may a person bring an action under
subdivision (e) that is based upon allegations or
transactions that are the sub ject of a civil suit  or an
administrative civil money p enalty proceeding in which the
Attorney General, district attorney, o r commissio ner is
already a p arty.

(2) (A) No court shall have jurisdiction over an action
under this section based upon the public disclosure of
allegations or transactions in a criminal, civil, or
administrative hearing in a legislative or administrative
report,  hearing, audit, or investigation, or from the
news media, unless the action is brought by the
Attorney General or the person bringing the action is
an original source of the information.

(B) For purposes of this paragraph, "original source"
means an individual who has direct and independent
knowledge of the information on which the allegations
are based and has voluntarily provided the information
to the district attorney or commissioner before filing
an action under this section which is based on the
information.

(i) Except as provided  in subdivision (j), the district attorney or
commissioner is not liable for ex penses that a p erson incurs  in
bringing an action under this section.

(j) In civil actions brought under this section in which the
commissioner or a district attor ney is a party, the co urt shall
retain discretion to impose sanctions otherwise allowed by law,
including the ability to order a party to pay expenses as
provided in Sections 128.5 and 1028.5 of the Code of Civil
Procedure.

(k) Any employee who is discharged, demoted, suspended,
threatened, harassed, or in any other manner discriminated
against in the terms and conditions of employment by his or her
employer because o f lawful acts don e by the employee on
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behalf  of the employee or othe rs in furtherance of an action
under this section, including inve stigation for, initiation  of,
testimony for, or assistance in an action filed or to be filed
under this section, shall be entitled to all relief necessary to
make the employee whole. That relief shall include
reinstatement with the same seniority status the employee
would  have had b ut for the discrimination, two times the
amount of back pay, interest on the back pay, and
compensation for any special damages sustained as a result of
the discrimination, including litigation costs and reasonable
attorneys' fees. An employee may bring an action in the
approp riate superior court for the relief provide d in this
subdivision. The remedies u nder this  section are in a ddition to
any other remedies provided by existing law.

(l) (1) An action p ursuant to  this section may not be filed more
than three years after the discovery of the facts constituting
the grounds for commencing the action.

(2) Notwithstanding paragraph (1) no action may be filed

pursuant to this section more than eight years after the

commission of the act constituting a violation of this

section or a violation of Section 549, 550, or 551 of the

Penal Code.  (Added by Stats. 1993, ch. 120. Amended by

Stats. 1994, ch. 1247; Stats.  1995, ch. 574; Stats. 1999, ch.

885.)

  

§1872. Creation of Bureau of Fraudulent Claims 

There is created within the department a Bureau of Fraudulent

Claims to enforce the provisions of Sections 1871.4, and

Sections 549 and 550 of the Penal Code, and to administer the

provisions of Article 3 (commencing with Section 1873).

(Added by Stats. 1989, ch. 1119. Amended by Stats. 1991, ch.

116; Stats. 1 991, ch. 9 34; Stats. 19 92, ch. 67 5.)

§1872.83 Reporting Incide nts of Fraud to  Appropriate

Disciplinary Body

(a) The comm issioner shall ensure that the Bureau of

Fraudule nt Claims agg ressively pursu es all reporte d incidents

of probab le workers' co mpensatio n fraud, as de fined in

Sections 11760 and 11880, in subdivision (a) of Section

1871.4, and in Section 549 of the Penal Code, and forwards to

the appropriate disciplinary body the names, along with all

supporting evidence, of any individuals licensed under the

Business and Professions Code who are suspected of actively

engaging in fraudulent activity.  The Bureau of Fraudulent

Claims shall forward to the Insurance Commissioner or the

Director of Industrial Relations, as appropriate, the name, along

with all supporting evidence, of any insurer, as  defined in

subdivision (c) of Section 1877.1 , suspected  of actively

engaging in the fraudulent denial of claims.

(b) To fund increased investigation and p rosecution of workers'

compensation fraud, and of willful failure to secure payment of

workers' compensation, in violation of Section 3700.5 of the

Labor Cod e, there shall be an annual assessment as follows:

(1) The aggregate amount of the assessment shall be

determined by the Fraud Assessment Commission, which

is hereby established.  The commission shall be composed

of seven members consisting of two representatives of

organized labor, two representatives of self-insured

employers,  one representative of insured employers, one

representative of workers' compensation insurers, and the

President of the State  Comp ensation Insu rance Fun d, or his

or her designee.   The Governor shall appoint members

representing organized labor, self-insured employers,

insured employers, and insurers.  The term of office of

members of the commission shall be four years, and a

member shall hold offi ce until the appoin tment of a

successor.   The President of the State Compensation

Insurance Fund shall be an ex officio, voting member of the

commission.  Members of the commission shall receive one

hundred dollars ($100) for each day of actual attendance at

commission meetings and other official commission

business, and shall also receive their actual and necessary

traveling expenses incurred in the performance of

commission duties.  Paym ent of per diem and travel

expenses shall be made from the Workers' Compensation

Fraud Account in the Insurance  Fund, estab lished in

paragraph (4), upon appropriation by the Legislature.

(2) In determin ing the aggreg ate amoun t of the assessme nt,

the Fraud Assessment Commission shall consider the

advice and recommendations of the Bureau of Fraudulent

Claims and the commissioner.

(3) The aggregate am ount of the assessment shall be

collected by the Director of Industrial Relations pursuant

to Section 62.6 of the  Labor C ode.  The Fraud Assessment

Commission shall annually advise the Director of Industrial

Relations, not later than March 15, of the agg regate amount

to be assessed for the next fiscal year.

(4) The am ount collecte d, together w ith the fines collected

for violations of the unlawful acts specified in Sections

1871.4, 11760, and 11880, Section 3700.5 of the Labor

Code, and Sectio n 549 o f the Penal C ode, shall  be

deposited in the Workers'  Comp ensation Fra ud Acco unt in

the Insurance Fund, which is hereby created, and may be

used, upon appropriation by the Legislature, only for

enhanced investigation and prosecution of workers'

compensation fraud and of willful failure to secure payment

of workers' compensation as provided in this section.

(c) For each fiscal year, the total amount of revenues derived

from the assessme nt pursuant to  subdivision (b) shall, together

with amounts collected pursuant to fines imposed for unlawful

acts described in Sections 1871.4, 11760, and 11880, Section

3700.5  of the Labor Code, and Section 549 of the Penal Code,

not be less than three million dollars ($3,000,000).  Any funds

appropriated by the Legislature pursuant to subdivision (b) that

are not expen ded in the fisca l year for which they have been

appropriated, and that have not been allocated under

subdivision  (f), shall be app lied to satisfy for the im mediately

following fiscal year the minimum total amount required by this
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subdivision.  In no case may that money be transferred to the

Genera l Fund. 

 

(d) After incidental expenses, at least 40 percent of the funds

to be used for the purposes of this section shall be provided  to

the Bureau of Fraudulent Claims of the Department of

Insurance for enhance d investigative e fforts, and at least 40

percent of the funds shall be distributed to district attorneys,

pursuant to a determ ination by the commissioner with the

advice and consent of the bureau and the Fraud Assessment

Commission, as to the most effective distribution of moneys for

purposes of the investigation and prosecution o f workers'

compensation fraud cases a nd cases re lating to the willful

failure to secure the payment of workers' compensation.  Each

district attorney seeking a portion o f the funds shall  submit to

the commissioner an application setting forth in detail the

proposed use of any funds provided.  A district attorney

receiving funds pursuant to this subdivision shall submit an

annual report to the commissioner with respect to the success

of his or her efforts.  Upon receipt, the commissioner shall

provide copies to the bureau and the Fraud Assessment

Commission of any application, annual report, or other

docum ents with respect to the allocation of money pu rsuant to

this subdivision.  Both the application for moneys and the

distribution of moneys shall be public documents.  Information

submitted to the commissioner pursuant to this section

concerning criminal investigations, whether active or inactive,

shall be con fidential.

(e) If a district attorney is determined by the commissio ner to

be unable or u nwilling to investig ate and prosecute wo rkers'

compensation fraud claims or claims relating to the willful

failure to secure the p ayment of wo rkers' comp ensation, the

commissioner shall discontinue distribution of funds allocated

for that county and may redistribute those fund s according to

this subdivision.

(1) The co mmissione r shall prom ptly determine whether

any other county could assert jurisdiction to prosecute the

fraud claims or claims relating to the willful failure to

secure the paymen t of workers' co mpensatio n that would

have been brought in the nonparticipating county, and if so,

the commissio ner may award funds to conduct the

prosecutions redirected pursuant to this  subdivision. These

funds may be in addition to any other fraud prosecution

funds or claims relating to the willful failure to secure the

payment of workers' compensa tion prosecution otherw ise

awarded under this  section.  Any district attorney receiving

funds pursuant to this subdivision shall first agree that the

funds shall be used solely for investigating and prosecuting

those cases of workers' compensation fraud or claims

relating to the willful failure to secure the payment of

workers' compensation that are redirected  pursuant to this

subdivision and submit an annual report to the

commissioner with respect to the success of the district

atto rney's efforts.  The co mmissione r shall keep the Fraud

Assessment Comm ission fully informed of all reallocations

of funds under this paragraph.

(2) If the commissioner determines that no district attorney

is willing or able to  investigate and prosecute the wo rkers'

compensation fraud claims or claims relating to the willful

failure to secure the payment of workers' compensation

arising in the nonparticipating county, the commissioner,

with the advice and consent of the Fraud Assessment

Commission, may award to the Attorney General some or

all of the funds previously awarded to the nonparticipating

county.   Before the commissioner may award any funds,

the Attorney General shall submit to the commissioner an

application setting forth in deta il his or her proposed  use of

any funds prov ided and  agreeing that any funds awarded

shall be used solely for investigating and prosecuting those

cases of workers' compen sation fraud o r claims relating to

the willful failure to secure the payment of workers'

compensation that are redire cted pursu ant to this

subdivision.  The Attorney General shall submit an annual

report to the commissioner with respect to the success of

the fraud prosecution efforts of his or her office.

(3) Neither the Attorney General nor any district attorney

shall be required to relinquish control of any investigation

or prosecutio n undertaken pursuant to this subdivision

unless the commissioner determines that satisfactory

progress is no longer being made  on the case or the case

has been abandoned.

(4) A county  that has become a nonparticipating county due

to the inability or unwillingness of its district attorney to

investigate and prosecute workers' compensation fraud or

the willful failure to secure the payment of workers'

compensation shall not beco me eligible  to receive funding

under this  section until it has submitted a new application

that meets the requirements of subdivision (d) and the

applicable regulations.

(f) If in any fiscal year the Bureau of Fraudulent Claims does

not use all of the funds made available to it under subdivision

(d), any remaining funds may be distributed to district attorne ys

pursuant to a determination by the commissioner in accordance

with the same procedures set forth in subdivision (d).

(g) The co mmissioner shall ad opt rules and  regulations to

implement this section in accordance with the rulemaking

provisions of the Admin istrative Proc edure Ac t (Chapter 3 .5

(commencing with Section 11340) of Part 1 of Division 3 of

Title 2 of the Government Code).  Included in the rules and

regulations shall be the criter ia for redistribu ting funds to

district attorneys and the Attorney General.  The adoption of

the rules and regulations shall be deemed to be an emergency

and necessary fo r the immedia te preserva tion of the pub lic

peace, he alth, and safety, o r general we lfare. 

(h) The department shall report on an annual basis to the

Legislature and the Fra ud Assessm ent Commission on the

activities of the Bureau of Fraudulent Claims and district

attorneys sup ported b y the funds pro vided by this se ction.  
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The annual report shall include, but is not limited to, all  of the

following information for the department and each district

attorney' s office:

(1) All allocations, distributions, and expenditures o f funds.

(2) The number of search warrants issued.

(3) The num ber of a rrests and prosecutions, and the

aggregate number of parties involved in each.

(4) The number of convictions and the names of all

convicted fraud perp etrators.

(5) The estimated value of all assets frozen, penalties

assessed, and restitutions made for each conviction.

(6) Any additional items necessary to fully inform the

Fraud Assessment Commission and the Legislature of the

fraud-fighting efforts financed through this section.

  

(i) In order to  meet the requirements of subdivision (g), the

department shall submit a  biannual information request  to those

district attorneys who have applied for and received funding

through the annual assessment process under this section.

(j) Assessmen ts levied or co llected to  fight workers'
compensation fraud and insurance fraud are not taxes.  Those
funds are entrusted  to the state to fight fraud and the willful
failure to secure the payment of workers' compensation by
funding state and local investigation and prose cution efforts.
Accord ingly, any funds resu lting from assessments, fees,
penalties, fines, restitution, or recovery of costs of investigation
and prosecution deposited in the Insurance Fund shall not be
deemed "unexpended" funds for any purpose and, if remaining
in that account at the end of any fiscal year, shall be applied as
provided in subdivision (f) and to offset or augment subsequent
years' program funding.

(k) The B ureau of Sta te Audits shall evaluate the effectiveness
of the efforts of the Fraud Assessment Commission, the Bureau
of Fraudule nt Claims, the Department of Insurance, and the
Department of Industrial Relations, as well as local law
enforcement agencies, including district attorneys, in
identifying, investigating, and prosecuting workers'
compensation fraud and the willful failure to secure payment of
workers' compen sation.   The report sha ll specifically identify
areas of deficiencies.  Included in this report shall be
recommendations on whether the current program provides the
approp riate levels of accountability for those responsible for
the allocation and expenditure of funds raised from the
assessment provided  in this section.  T he Burea u of State
Audits  shall submit a re port to the C hairperso n of the Senate
Committee on Labor and Industrial Relations and the
Chairperson of the Assembly Committee on Insurance on or
before May 1, 200 4.  (Added b y Stats. 1991, ch. 116. Amended
by Stats. 1991, ch. 934; Stats. 1994, ch. 301; Stats. 1995, ch.
885, ch. 886; Stats. 1997, ch. 364; Stats. 2001, ch. 159; Stats.
2002, c h. 6.)

§1872.95 Medical & Chiropractic Bo ards and State

Bar; Inves tigation  of M otor Ve hicle or D isability

Insurance Fraud by Licensees 

(a) Within existing resources, the Medical Board of California,
the Board  of Chirop ractic Examiners, and the Sta te Bar shall
each designate employees to investigate and report on possible
fraudulent activities relating to  workers' compensation, motor
vehicle  insurance, or disability insurance by licensees of the
board or the bar. Those  employee s shall actively coo perate with
the bureau in the investigation of those activities.

(b) The Medical Board of California, the B oard of C hiropractic
Examiners,  and the State Bar shall each report annually, on or
before March 1, to the committees of the Senate a nd Assem bly
having jurisdiction over insurance on their activities established
pursuant to subdivision (a) for the previous year.  That report
shall specify, at a minimum, the number of cases investigated,
the number of cases forwarded to the bureau or other law
enforcement agencies, the outcome of all cases listed in the
report,  and any other relevant information conc erning those
cases or general activities conducted under subdivision (a) for
the previous year.  The report shall include information
regarding activities conducted in connection with cases of
suspected automobile insurance fraud. (Added by Stats. 1991,
ch. 1222. Another §1872.95, added by Stats. 1991, ch. 1008,
was renumbered §1872.96 and  amended by Stats. 1992, ch.
427; Stats. 1 995, ch. 1 67; Stats. 19 99, ch. 88 5.)

§1877.5 Insure r Com mun ication s Und er this Artic le
are Privileged; Imm unity from Civil Liability 

No insurer, or agent authorized by an insure r to act on its
behalf,  who furnishes  information, w ritten or oral,  pursuant to
this article, and no authorized gove rnmental age ncy or its
employees who (a) furnishes or receives information, written or
oral, pursuant to this  article, or (b) assists in any investigation
of a suspected violation of Section 1871.1, 1871.4, 11760, or
11880, or of Section 549 of the Penal Code, or of Section 3215
or 3219 o f the Labor C ode con ducted b y an authorized
governmental agency,  shall be subje ct to any civil liability  in a
cause or action of any k ind where the  insurer, author ized agent,
or authorized governmental agency acts in good faith, without
malice, and reasonably believes that the action taken was
warranted by the then known facts, obtained  by reasona ble
efforts. Nothing in this  chapter is inten ded to, no r does in  any
way or manner, abrogate or lessen the existing common law or
statutory privileges and immunities of an insurer, agent
authorized by that insurer to act on its behalf, or any authorized
governmental agency or its employees. (Added by Stats. 1991,
ch. 116. Amended by Stats. 1991, ch. 934; Stats. 1993, ch.
120.)
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§6041. Information at Source

(a) Payme nts of $600  or more.  

All persons en gaged in  a trade or business and making payment

in the course of such trade or business to another person, of
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rent, salaries, wages, premiums, annuities, comp ensations,

remunerations, emolume nts, or other fixed  or determ inable

gains, profits, and income (other than payments to which

section 6042(a)(1), 6044(a)(1), 6047(e), 6049 (a), or 6050N(a)

applies, and other than payments with respect to which a

statement is required under the authority of section 6042(a)(2),

6044(a)(2), or 6045), of $600 or more in any taxable year, or,

in the case of such payments made by the United States, the

officers or employees of the United States having information

as to such payments and required to make returns in regard

thereto  by the regulations hereinafter provided for, shall render

a true and accurate return to the Secretary, under such

regulations and in such form and manner and to such extent as

may be prescribed by the Secretary, setting forth the amount of

such gains, profits, and income, and the nam e and address of

the recipient o f such payme nt.

(b) Collec tion of foreign ite ms. 

In the case of co llections of items (not payable in the United

States) of interest upon the bonds of foreign countries and

interest upon the bonds of and dividends from foreign

corporations by any person undertaking  as a matter of business

or for profit  the collection of foreign payments of such interest

or dividends by means of coupons, checks, or bills of exchange,

such person shall make a return according to the forms or

regulations prescribed by the Secretary, setting forth the

amount paid and the name and add ress of the recipient of each

such paym ent.

(c) Recip ient to furnish nam e and add ress.  

When necessary to make effective the provisions of this

section, the nam e and add ress of the recip ient of incom e shall

be furnished upon demand of the person paying the income.

(d) Statements  to be furnished to persons with respect to whom

information  is required.  

Every person required to make a return under subsection (a)

shall furnish to each  person with r espect to  whom such a return

is required a written statement showing-

(1) the name, address, and phone number of the

informatio n contact of the person required to make such

return, and

(2) the aggregate amount of payments to the person

required to be shown on the return.

The written statement required under the preceding sentence

shall be furnished to the person on or before January 31 of the

year following the calendar year for which the return under

subsection (a) was required to be made.  To the extent provided

in regulations prescribed by the Secretary, this  subsection sh all

also apply to persons required to make returns under subsection

(b).

(e) Section  does not a pply to certa in tips. 

This  section shall no t apply to tips with respect to which

section 6053(a) (re lating to reporting of tips) applies.

(Aug. 16, 1954, c. 736, 68A Stat. 745; Oct. 16, 1962, Pub.L.

87-834, §19(f), 76 Stat. 1058; Oct. 4, 1976, Pub.L. 94-455,

Title XIX, §  1906(b )(13)(A ), 90 Stat. 18 34; No v. 6, 1978,

Pub.L. 95-600, Title V, §501(b),  92 Stat. 2878; Aug. 13, 1981,

Pub. L. 97-34, Title VII, § 723(b)(1), 95 Stat. 344; Sept. 3,

1982, Pub.L. 97-248, Title III, § 309(b)(1),  96 Stat. 595; July

18, 1984, Pub. L. 98-369, Div. A, Title VII, § 722(h)(4)(B), 98

Stat. 976; O ct. 22, 198 6, Pub.L . 99-514 , Title XV , §§

1501(c)(1), 1523(b)(2), 100 Stat. 2736, 2748; July 30, 1996,

Pub.L. 1 04-168 , Title XII, §  1201(a )(1), 110  Stat. 1469 .)

§6045.  Re turns of B rokers

(a) General rule.

Every person doing business as a broker shall, when required
by the Secretary, make a return, in accordance with such
regulations as the Secretary may prescribe, showing the name
and address of each customer, with such details regarding gross
proceeds and such other information as the Secretary may by
forms or regulations require with respe ct to such business.

(b) Statem ents to be furnish ed to custo mers.  

Every person required to make a return under subsection (a)
shall furnish to each customer whose name is required to be set
forth in such return a written statement showing-

(1) the name, address, and phone number of the
information contact of the person required to make such
return, and

(2) the information required to be shown on such return
with respect to such customer.

The written statement required under the preceding sentence
shall be furnished to the customer on or before January 31 of
the year following the calendar year for which the return under
subsection (a) was required to be made.

(c) Definition s. 

For purposes of this section:

(1) Broker

The term “brok er” includes-

(A) a dealer,

(B) a barter exchange, and

(C) any other person who (for a consideration)
regularly acts as a middlem an with respect to p roperty
or services.
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A person shall not be treated as a broker with respect to
activities consisting of managing a farm on behalf of
another person.

(2) Customer

The term “customer” means any person for whom the
broker has transacted an y business.

(3) Barter exchange

The term “barter exchange” means any organization of
members providing  property  or services who  jointly
contract to trade or barter suc h property or services.

(4) Person  

The term “person” includes any governmental unit and
any agency o r instrumentality ther eof.

(d) Statements re quired in ca se of certain  substitute payments.

If any broker-

(1) transfers securities of a customer for use in a short
sale or similar transaction, and

(2) receives (on behalf of the customer) a payment in lieu
of-

(A) a dividend,

(B) tax-exempt interest, or

(C) such other items as the Secretary may prescribe by

regulations, during the period such short sale or

similar transaction is o pen, the broker shall furnish

such customer a  written statemen t (at such time an d in

the manner as the Secretary shall prescribe by

regulations) identifying such payment as being in lieu

of the dividend, tax-exempt interest, or such other

item.  The Secretary may prescribe regulations which

require the broker to make a return which includes the

information  contained  in such written statem ent.

(e) Return re quired in the  case of real es tate transaction s.  

(1) In gene ral 

In the case of a real estate transaction, the rea l estate

reporting person shall file a return under subsection (a)

and a statement under subsection (b) with respect to such

transaction.

(2) Real estate reporting person  

For purpose s of this subsection , the term “real es tate

reporting person” means any of the following persons

involved in a real estate transaction in the following

order:

(A) the person (including any attorney or title

company) responsible for closing the transaction,

(B) the mortgage lender,

(C) the seller’s broker,

(D) the buyer’s broker, or

(E) such other person designated in regulations

prescribe d by the Sec retary.

Any person treated as a real estate reporting person under

the precedin g sentence sh all be treated as a broker for

purposes of subsection (c)(1).

(3) Proh ibition of sepa rate charge  for filing return.  

It shall be unlawful for any real estate reporting p erson to

separately  charge any c ustomer for  complying with any

requirement of paragrap h (1).  Nothing in this paragraph

shall be construed to prohibit the real estate reporting

person from taking into account its cost of complying

with such requirement in establishing its charge (other

than a separate charge for complying with such

requireme nt) to any customer for performing services in

the case of a real estate transaction.

(4) Add itional informa tion required .  

In the case of a re al estate transaction involving a

residence, the real estate reporting person shall include

the following information on the return under subsection

(a) and on the statement under subsection (b):

(A) The po rtion of any real property tax  which is

treated as a tax imposed on the purchaser by reason of

section 164(d)(1)(B).

(B) Whether or not the financing (if any) of the seller

was federally-subsid ized indeb tedness (as d efined in

section 143(m)(3)).

(5) Exception for sales or exchanges of certain principal

residences.

(A) In gene ral  

Paragra ph (1) shall  not apply  to any sale or exchange

of a residence for $250,000 or less if the person

referred to in paragraph (2) receives written assurance

in a form acceptable to the Secretary from the seller

that:

(i) such residence is the principal re sidence (with in

the meaning of section 121) of the seller,

(ii) if the Secretary requires the inclusion on the

return under subsection (a) of information as to
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whether there is federally subsidized mortgage

financing assistance with respect to the mortgage on

residences, that there is no such  assistance with

respect to the mortgage on such residence, and

(iii) the full amount of the gain on such sale or

exchange is excludable from gross income under

section 121.

If such assurance includes an assurance that the seller is

married, the preceding sentence shall be applied by

substituting “$500,000" for “$250,000".

The Secretary may by regulation increase the dollar

amounts  under this  subparagraph if the Secretary

determines that such an incr ease will not ma terially

reduce re venues to the  Treasury.

(B) Seller  

For purposes of this paragraph, the term “seller”

includes the person relinquishing the residence in an

exchange.

(f) Return required in the case of pa yments to attorneys.

(1) In gene ral 

 Any person engaged in a trade or business and making a

payment (in the course  of such trade  or business)  to

which this subsection applies shall file a return under

subsection (a) and a statement under sub section (b) w ith

respect to su ch payme nt.

(2) Application of subsection.

(A) In gene ral  

This  subsection sh all apply to any payment to an

attorney in connectio n with legal services (whether or

not such services are performed for the payor).

(B) Exception 

 This subse ction shall not a pply to the portion of any

payment which is required to be reported under

section 6041(a) (or would be so required but for the

dollar limitation contained therein) or section 6051.

(Aug. 16, 195 4, c. 736, 6 8A Stat.  747; Oct. 4, 1976, Pub.L.

94-455, Title XIX, § 1906(b)(13)(A ), 90 Stat. 1834; Sept. 3,

1982, Pub.L. 97-248, Title III, § 31 1(a)(1), 9 6 Stat. 600 ; July

18, 1984, Pub.L. 98-369, Div. A, Title I, § 150(a ), Title VII, §

714(e)(1), 98 Stat. 690, 961; Oct. 22, 1986, Pub.L. 99-514,

Title XV, §§ 1501(c)(4), 1521(a), 100 Stat. 2737, 2746; Nov.

10, 1988, P ub.L. 100 -647, T itle I, § 1015(e)(1)(A), (2)(A), (3),

Title IV, § 4005(g)(3), 102 Stat. 3569, 3570, 3650; Dec. 19,

1989, Pub.L. 101-239, Title VII, § 7814(c)(1), 103 Stat. 2413;

Nov. 5, 1990, Pub.L. 101-508, Title XI, § 11704(a)(25), 104

Stat. 1388-519; Oct. 24, 1992, Pub.L. 102-486, T itle XIX, §

1939(a), 106 Stat. 3 034; July  30, 1996, Pub.L. 104-168, Title

XII, § 1201(a)(5), 110 Stat. 1469; Aug. 20, 1996, Pub.L.

104-188, Title I, § 1704(o)(1), 110 Stat. 1886; Aug. 5, 1997,

Pub.L. 105-34 , Title III, § 31 2(c), Title  X, § 1021(a), 111 Stat.

839, 92 2.) 

§6050I  Returns Relating to Cash Received in Trade
or Business 

(a) Cash receipts of more than $10,000

Any perso n - 

(1) who is engaged in a trade or business, and

(2) who, in the course of such trade or business, receives
more than $10,000  in cash in 1 transaction (or 2 or more
related transactions), sh all make the re turn describ ed in
subsection (b) with respect to such transactions (or
related transactions) at such time as the Secretary may by
regulations prescribe.

(b) Form and manner of returns

A return is described in this subsection if such return -

(1) is in such form as the Secretary may prescribe,

(2) contains -

(A) the name, address, and TIN of the person from
whom the cash was received,

(B) the amount of cash received,

(C) the date and nature of the transaction, and

(D) such other information as the Secretary may
prescribe.

(c) Exceptions

(1) Cash received by financial institutions.--Subsection
(a) shall not ap ply to--

(A) cash receive d in a transaction reported under title
31, United States Code, if the Secretary determines
that reporting under this section would duplicate the
reporting to the Treasury under title 31, United States
Code, or

(B) cash received by any financial institution (as
defined in subparagraphs (A),  (B), (C), (D), (E), (F),
(G), (J), (K), (R), and (S) of section 5312(a)(2) of title
31, United States Code).

(2) Transactions occurring outside the United States

Except to the extent provided in regulations prescribed by
the Secretary, subsection (a) shall not apply to any
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transaction if the entire transaction occurs outside the
United States.

(d) Cash includes foreign currency and certain monetary
instruments

For purp oses of this sectio n, the term "c ash" includ es--

(1) foreign currency, and

(2) to the extent pr ovided in  regulations prescribed by the
Secretary,  any monetary instrument (w hether or no t in
bearer form) with a face amount of not more than
$10,000.

Paragraph (2) shall not apply to any check drawn on the
account of the writer in a financ ial institution referred  to in
subsection (c)(1)(B).

(e) Statements to  be furnished to persons with respect to whom
information is required

Every person required to make a return under subsection (a)

shall furnish to each person whose name is required to be set

forth in such return a written statement showing -

(1) the name, address,  and phone number of the

information contact of the  person req uired to  make such
return, and

(2) the aggregate amount of cash described in subsection

(a) received by the person required to make such return.

The written statemen t required un der the preceding sentence
shall be furnished to the person on or before January 31 of the
year following the calendar year for which the return under

subsection (a) was required to be made.

(f) Structuring transactions to evade r eporting re quiremen ts

prohibited

(1) In general

No person shall for the purpose of evading the return

requirements of this section -

(A) cause or attempt to cause a trad e or business to fail

to file a return required under this section.

(B) cause or attempt to cause a trade or business to  file
a return required under this section that contains a
material omission or misstatement of fact, or

(C) structure or assist in structuring, or attempt to

structure or assist in structuring, any transaction  with

one or more trad es or businesses.

(2) Penalties

A person violating paragraph (1) of this subsectio n shall

be subject to the  same civil and  criminal sanctions

applicab le to a person which fails to file or completes a
false or incorr ect return und er this section. 

(g) Cash received by criminal court clerks

(1) In general

Every clerk of a Federal or State criminal court who

receives more than $10,000 in cash as bail for any

individual charged w ith a specified criminal offense shall

make a return described in paragraph (2) (at such time as

the Secretary may by regulations prescribe) with respect

to the receip t of such bail.

(2) Return

A return is de scribed in this p aragraph  if such return - 

(A) is in such form as the Secretary may prescribe, and

(B) con tains - 

(i) the name, ad dress, and T IN of—

(I) the individua l charged w ith the specified
criminal offense, and

(II) each perso n posting the b ail (other than a
person licensed as a bail bondsman),

(ii) the amount of cash received,

(iii) the date the cash was received, and

(iv) such other info rmation as the  Secreta ry may
prescribe.

(3) Specified criminal offense

For purposes of this subsection, the term “specified
criminal offens e” means - 

(A) any Federal criminal offense involving a

controlled substance,

(B) racketeering  (as defined in  section 1951, 1952, or
1955 of title 18, United States Code),

(C) money laundering (as defined in section 1956 or

1957 of such title), and

(D) any State crimina l offense substa ntially similar to

an offense described in subparagraph (A), (B), or (C).

 

(4) Information to Federal prosecutors

Each clerk required to include on a return under

paragraph (1) the information described in paragraph

(2)(B) with respect to an individual described in

paragraph (2)(B)(i)(I) shall furnish (at such time as the

Secretary may by regulations prescribe) a written
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statement showing such information to  the United States
Attorney for the jurisdictio n in which such individual

resides and the jurisdiction in which the specified
criminal offense occurred.

(5) Inform ation to payo rs of bail

Each clerk required to make a return under paragraph (1)

shall furnish (at such time as the Secretary may by

regulations prescribe) to each person whose na me is

required to be set forth in such return by reason of

paragraph (2)(B)(i)(II) a written statement showing—

(A) the name and add ress of the clerk's office required

to make the return, and

(B) the aggregate am ount of cash  described  in

paragraph (1) received by such clerk.

(Added Pub.L. 98-369, Div. A, Title I, §146(a), July 18, 1984,
98 Stat. 685, and amended Pub.L. 99-514, Title XV

§1501(c)(12),  Oct. 22, 1986, 100 Stat. 2739; Pub.L. 100-690,

Title VII, §7601(a)(1), Nov. 18, 1988, 102 Stat. 4503; Pub.L.
101-508, Title XI, §11318(a), (c), Nov. 5 , 1990, 1 04 Stat.

1388-458, 1388-4 59; Pub . L. 103-32 2, Title II, § 20415(a),
(b)(3), Sept. 13, 1994, 108 Stat. 1832, 1833; Pub.L. 104-168,
Title XII, § 1201( a)(9), July 30 , 1996, 1 10 Stat. 14 69.)
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§139.45 Prom ulgatio n of R egula tions re False or
Misleading Advertising; Definitions 

(a) In promulgating regulations pursuant to Sections 139.4  and
139.43, the Industrial M edical Co uncil and the administrative
director shall take particular care to preclude any
advertisements with respect to industrial injuries or illnesses
that are false or mislead the public with respec t to workers'
compensation. In promulgating rules with respe ct to
advertising, the State Bar and physician licensing boards shall
also take pa rticular care to  achieve the sa me goal.

(b) For purp oses of subd ivision (a), false o r misleading
advertisem ents shall include ad vertisements  that do any of the
following:

(1) Conta in an untrue state ment.

(2) Contain an y matter, or pr esent or arra nge any matte r in
a manner or format that is false, decep tive, or that tend s to
confuse, deceive, or mislead.

(3) Omit any fact n ecessary to  make the statement ma de, in
the light of the circumstances under which the statement is
made, not misleading.

(4) Are transmitted in any manner that involves coercion,
duress, compulsion, intimidation, threats, or vexatious or
harassing co nduct.

(5) Entice a pe rson to resp ond by the  offering of any
consideration, including a good or service but excluding
free medical evaluations or treatment, that would be
provided either at no charge or for less than market value.
No free medical evaluation o r treatment sha ll be offered for
the purpose of defraud ing any entity. (Added by Stats.
1991, c h. 116. A mended  by Stats. 199 2, ch. 135 2.)

§5430. Short title 

This chapter shall be known and may be cited as the Workers'
Compensation Truth in Advertising Act of 1992. (Added by
Stats. 1992 , ch. 904.)

§5431. Purpose 

The purpose of this chapter is to assu re truthful and ade quate
disclosure of all material a nd relevant information in the
advertising which solicits persons to file workers' compensation
claims or to engage or consult counsel or a medical care
provider or clinic to consider a workers' compensation claim.
(Added  by Stats. 199 2, ch. 904 .)

§5432. A d ve r ti se m ent to Solicit W orkers '
Compensation Claims; Mandatory Notice or
Statemen t 

(a) Any advertisement which solicits persons to file workers'
compe nsation claims or to engage or consult counsel or a
medical care provider or clinic to consider a workers'
compensation claim in any newspaper, magazine, circular, form
letter, or open publication, published, distributed, or circulated
in this state, or on an y billboard , card, label, transit
advertisement or other written  advertising m edium shall sta te
at the top or bottom on the front side or surface of the
document in a least 12-point roman boldface type font, except
for any billboard which shall be in type whose letters are 12
inches in heigh t or any transit  advertisem ent which shall b e in
type whose letters are seven inches in height and for any
television announcement which shall be in 12-point roman
boldface type font and app ear in a dark  backgro und and re main
on the screen for a minimum  of five second s and for any ra dio
announcement which shall be read at an understandable pace
with no loud music or sound effects, or both, to compete for the
listener's attention, the following:

NOTICE

Making a fal se o r fra udu lent  wor ker s' compensation
claim is a felony subject to up to 5 years in prison
or a fine of up to  $50,000 or double the value of the
fraud, whichever is greater, or by both
imprisonment and fine.

(b) Any television or radio announcement published or
disseminated in this state which so licits persons to  file workers'
compensation claims or to e ngage or c onsult counsel to
consider a workers' compensation claim under this co de shall
include the following spoken statement by the announcer of the
advertisem ent:
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“Making a false or fraudulent workers'
compensation claim is a felony subject to up to 5
years in prison or a fine of up to $50,00 0 or dou ble
the value of the fraud, whichever is greater, or by
both impr isonment an d fine.”

(c) This chapter does not supersede or repeal any regulation
which governs ad vertising unde r this code an d those
regulations shall continue to be in forc e in addition  to this
chapter.

(d) For purposes of subdivisions (a) and (b), the notice or
statement shall be written or spoken in English. In those cases
where the preponderance of the listening or reading public
receives information other than in the English language, the
written notice or spoken statement shall be in those other
languages. (A dded b y Stats. 1992 , ch. 904.)

§5433. Advertisements and Lead Generating Devices;

Man datory Disclosure; Deceptive or Misleading

Names or Advertising Techniques 

(a) Any advertisement or other device designed to produce

leads based on a response from a person to file a workers'

compensation claim or to engage or consult counsel or a

medical care prov ider or clinic  shall disclose that an agent may

contact the individual if that is the fact. In addition, an

individual who makes contact with a person as a result of

acquiring that  ind ivid ual's  name from a lead generating device

shall disclose that fact in the initial contact with that person.

(b) No per son shall solicit p ersons to file  a workers'

compensation claim or to engage or consult counsel or a

medical care prov ider or clinic to consider a workers'

compensation claim through the use of a true or fictitious name

which is decepti ve or misleading with regard to the status,

character, or proprietary or representative capacity of the entity

or person , or to the true p urpose o f the advertisem ent.

(c) For purposes of this section, an adve rtisement includes a

solicitation in any newspaper, magazine, circular, form letter,

or open publication, published, distributed, o r circulated in th is

state, or on any billboard, card, label, transit advertisement, or

other written advertising medium, and includ es envelopes,

stationery,  business cards, or other material designed to

encourage the filing of a workers' compensation claim.

(d) Advertisements shall not employ words, initials, letters,

symbols, or other devices which are so similar to  those used by

governmental agencies, a nonpro fit or charitable institution, or

other entity that they could  have the cap acity or tende ncy to

mislead the public. E xamples o f misleading m aterials include,

but are not limited to, those that imply any of the following:

(1) The ad vertisement is in so me way provided b y or is

endorsed by a governmental agency or charitab le

institution.

(2) The advertiser is the same as, is connected with, or

endorsed by a governmental agency or charitable

institution.

(e) Advertisements may not use the name of a state or political

subdivision thereof in an advertising solicitation.

(f) Advertisements may not use any name, service mark,

slogan, symbol, or any device in any manner which implies that

the advertiser, or any person or entity associated with the

advertiser, or that any agency who may call upo n the perso n in

response to the advertisement, is connected with a

governm ental agency.

(g) Advertisem ents may not im ply that the reader, listener, or

viewer may lose a right or privilege  or benefits  under fede ral,

state, or local law if he or she fails to respond to the

advertisem ent. (Added by Stats. 1992, ch. 904.  Amended by

Stats. 1998 , ch. 485;  Sta ts. 1999, ch . 83.)

§5434. Vio lation; M isdeme anor 

(a) Any advertiser who violates Section 5431 or 5432 is guilty
of a misdemeanor.

(b) For the purposes of this chapter, "advertiser" means any
person who provides workers' compensation claims services
which are described in the written or broadcast ad vertisements,
any person to w hom per sons solicited  by the adve rtisements  are
directed to for inquiries or the provision of workers'
compensation claims related services, or any person paying for
the preparation, broadcast, printing, dissemination, or
placement of the advertisements. (Added by Stats. 1992, ch.
904.)

PENAL CODE

§76. Threats Against P ublic Officials, Appointees,
Judges, Staff or Their Families; Intent and Ability to
Carry Out threat; Punishment

(a) Every person who knowingly and willingly threatens the
life of, or threatens serious bodily harm  to, any elected  public
official, county public defender, county clerk, exempt
appointee of the Governor, judge, or Deputy Commissioner of
the Board of P rison Terms,  or the staff or immediate family of
any elected public official, county public defender, county
clerk, exempt appointee of the G overnor, j udge, or D eputy
Commissioner of the Board  of Prison T erms, with the sp ecific
intent that the statement is to be taken as a threat, and the
apparent ability to carry out that threat by any means, is gu ilty
of a public offense, punishable as follows

(1) Upon a first conviction, the offense is  punishable  by a
fine not exceeding five thousand dollars ($5,000), or by
imprisonment in the state prison, or in a county jail not
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exceeding one year, or by both that fine and imp risonment.
       

(2) If the person has been convicted previously of violating
this section, the previous conviction shall be charged in the
accusatory pleading, and if the previous conviction is found
to be true by the jury upon a jury trial, or by the court upon
a court trial, or is admitted by the defendant, the offense  is
punishable  by imprison ment in the state p rison. 

(b) Any law enforcement a gency that has k nowledge  of a
violation of this section involving a constitutional officer of the
state, a Member of the Legislature, or a member of the
judiciary shall immed iately report tha t information to the
Departm ent of the Califo rnia Highw ay Patrol.

(c) For purposes of this section, the follo wing definitions  shall
apply:

(1) "Apparent ability to carry out that threat" includes the
ability to fulfill the threat at some future date when the
person  making the threat is an incarcerated prisoner with
a stated release date.

(2) "Serious bodily harm" includes serious physical injury
or serious traumatic condition.

(3) "Immediate family" means a spouse, parent, or child, or
anyone who has regularly resided in the household for the
past six months.

(4) "Staff of a  judge" means court officers and employees,
including commissioners, referees, and retired judges
sitting on assignm ent. 

(5) "Threat" means a verbal or written threat or a threat
implied by a pattern of conduct or a combination of verbal
or written statements and conduct made with the intent and
the apparen t ability to carry out the threat so as to cause the
person who is the target of the threat to reasonably fear for
his or her safety or the safety of his or h er immed iate
family.

(d) As for threats against staff, the th reat must relate  directly 
to the official duties of the staff of the elected p ublic official,
county public defender, county clerk, exempt appointee of the
Governor, judge, or Deputy Commissioner of the Board of
Prison Terms in order to constitute a public offense under this
section.

(e) A threat must relate directly to the official duties of a    
Deputy  Comm issioner of the B oard of P rison Terms in order
to constitute a public offense under this section. (Added by
Stats. 1982, ch. 1405. Amended by Stats. 1984, ch. 627; Stats.
1992, ch. 887; Stats. 1993 , ch. 134; Stats. 1994, ch. 8 20; Stats.
1995, ch. 354; Stats. 1996, sh. 305; Stats. 1998, ch. 606, Stats.
2000, c h. 233.)

§118. Perjury Defined; Proof

(a) Every person who, having taken an oath that he  or she will
testify, declare, depose, or certify truly before any competent
tribunal,  officer, or person, in any of the cases in which the oath
may by law of the State of Califo rnia be adm inistered, willfully
and contrary to the  oath, states as true  any material matter
which he or she knows to be false, and every person who
testifies, declares, depose s, or certifies und er penalty  of perjury
in any of the cases in which the testimony, declarations,
depositions, or certification is permitted by law of the Sta te of
California un der pena lty of perjury and willfully states as true
any material matter which he or she knows to be false, is guilty
of perjury.    

This  subdivision is applicable whether the statement, or the
testimony,  declaration, deposi tion, or certification is made or
subscribed  within or withou t the State of Ca lifornia.  

(b) No person shall be convicted of perjury where proof of
falsity rests solely upon contradiction by testimony of a single
person other than the defendant.  Proof of falsity may be
established by direct or indirect evidence.  (Enacted  1872.
Amended by Stats. 1955, ch. 873 ; Stats. 1957, ch. 1612 ; Stats.
1980, c h. 889; Sta ts. 1989, ch . 897; Stats. 1 990, ch. 9 50.)

§118a.  False Affid avit as to Perjurious Te stimony;
Subsequent Testimony

Any person who, in any affidavit taken before any person
authorized to administer oaths, swears, affirms, declares,
deposes,  or certifies that he w ill testify, declare, depose, or
certify before any comp etent tribunal, o fficer, or perso n, in any
case then pending or thereafter to be instituted, in any
particular manner, or to any particular fact, and in such
affidavit willfully and contrary to such oath states as true any
material matter which h e knows to b e false, is guilty of perjury.
In any prosecution under this section, the subsequent testimony
of such person, in any action involving the matters in such
affidavit contained, which is contrary to any of the matte rs in
such affidavit contained, shall be prima facie evidence that the
matters in such affidavit were false.  (Added by Stats. 1905, ch.
485.)

§126. Punishment

Perjury is punishable by imprisonment in the state prison for
two, three or four years.  (Enacted 1872. Amended by Stats.
1976, c h. 1139 .)

§127. Subornation of Perjury—Definition, Punishment

Every person who willfully procures another person to comm it
perjury is guilty of subornatio n of perjury, a nd is punisha ble in
the same manner as he would be if personally guilty of the
perjury so p rocured .   (Enacted  1872.)

§128. Procuring the Execution of an Innocent Person;
Punishment
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Every person who, by willful perjury or subornation of perjury
procures the conviction and execution of any innocent person,
is punishable by death or life imprisonment without poss ibility
of parole.  The penalty shall be determined pursuant to Sections
190.3  and 190.4. (Enacted 1872. Amended by Stats. 1977, ch.
316.)

§132.  Offering False Evidence

Every person who upon any trial, proceeding, inquiry, or
investigation whatever, authorized or permitted by law, offers
in evidence, as genuine or true, any book , paper, do cument,
record, or other instrum ent in writing, know ing the same to
have been forged or fraudulently altered or ante-dated , is guilty
of felony.  (Ena cted 187 2.)

[Publisher’s Note: The following two sections concerning
separate  matters are  both nu mbered  §132.5 .]

§132.5. Witnessing Crimes, Consideration for
Providing Information ; Violations; Penalties

(a) A person who is a witness to an event or occurrence that he
or she knows, or reasonably should know, is a crime or who has
personal knowledge of facts that he or she knows, or
reasonab ly should know, may require that person to be called
as a witness in a criminal prosecution shall not accept or
receive, directly or indir ectly, any payment o r benefit in
consideration for providing information obtained as result of
witnessing the event or occurrence or having personal
knowledge of the facts.

(b) A violation of this section is a misdemeanor and shall be
punished by imprisonment in a county jail for no t exceeding  six
months, by a fine not exceeding one thousand dollars ($1,000),
or by both that imprisonment and fine.

(c) Upon conviction under this section, in addition to the
penalty described in subdivision (b), any compensation
received in violation of this section shall be forfeited by the
defendant and deposited in the Victim Restitution Fund.

(d) This section shall not apply if more than one year has
elapsed from the date of any criminal act related to the
information that is provided under sub division (a) unless
prosecution has commenced for that criminal act.  If
prosecution has comm enced, this sec tion shall rema in
applicable until the final judgment in the action.

(e) This section shall not apply to any of the following
circumstances:

(1) Lawful com pensation p aid to expert witnesses,
investigators, employees, or agents by a prosecutor, law
enforcement agency,  or an attorney employed to represent
a person in a criminal matter.

(2) Lawful compensation prov ided to an in formant by a
prosecuto r or law enfor cement ag ency.

(3) Compensation paid to a publisher, editor, reporter,
writer, or other person connected with or emp loyed by a
newspaper, magazine, or other publication or a television
or radio news reporter or other person connected with a
television or radio station, for disclosing information
obtained in the ordinary co urse of business.

(4) Statutorily authorized rewards offered by governmental
agencies for information leading to the arrest and
conviction of specified offender s.

(5) Lawful compensation p rovided to a witness
participating in the Witness Protectio n Program established
pursuant to Title 7.5  (comme ncing with  Section 14020) of
Part 4.

(f) For purposes of this section, "information" does not include
a photograph, videotape, audiotape, or any other direct
recording of events or occurrence s.  (Added by Stats. 1994, ch.
869.  Am ended b y Stats. 2002 , ch. 210.)

[Publisher’s Note: Th e previou s and the  following sections
concern ing sepa rate matte rs are both  numb ered §1 32.5.]

§132.5. Witnesses, Findings and Declarations of the
Legislature; Prohib itions o n Rec overin g Money for
Information; Offenses, Exceptions

(a) The Legislature supports and affirms the constitutional right
of every person to communicate on any subject. T his section is
intended to preserve the right of every accused p erson to a fair
trial, the right of the people to due process of law, and the
integrity of judicial proceedings.   This section is not intended
to prevent any person from disseminating any information or
opinion.   The Leg islature hereb y finds and declares that the
disclosure for valuable consideration of information relating to
crimes by prospective witnesses can cause the loss  of credible
evidence in criminal trials and threate ns to erode  the reliability
of verdicts.   The Legislature further finds and declares that the
disclosure for valuable consideration of information r elating to
crimes by prospective witnesses creates an appearance of
injustice that is destructive of public confidence.

(b) A person  who is a witness to an event or occurrence that he
or she knows is a  crime or wh o has perso nal knowled ge of facts
that he or she knows or reasonably should know may require
that person to be called as a witness in a criminal prosecution
shall not accept or  receive, dire ctly or indirectly,  any money or
its equivalent in consideration for provid ing information
obtained as result of witnessing the event or occurrence or
having personal know ledge of the facts.

(c) Any person who is a witness to an event or occurrence that
he or she reasonably should know is a crime shall not accept or
receive, directly or indirectly, any money o r its equivalent in
consideration for providing information obtained as a result of
his or her witnessing the event or occurrence.

(d) The Attorney General or the district attorney of the county
in which an alleged violation of subdivision (c) occurs may
institute a civil proceeding.  Where  a final judgme nt is rendered
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in the civil proceeding, the defendant shall be punished for the
violation of subdivision (c) by a fine equal to 150 percent of
the amount received or contracted for by the person.

(e) A violation o f subdivision (b ) is a misdeme anor pun ishable
by imprisonm ent for a term n ot exceed ing six month s in a
county jail, a fine not exceeding three times the amount of
compensation requested, accepted, or received, or both the
imprisonment and fine.

(f) This section does not apply if more than one year has
elapsed from the da te of any crimina l act related to the
information that is provided under subdivision (b) or (c) unless
prosecution has comm enced for  that criminal act.  If
prosecution has comm enced, this sec tion shall remain
applicable until the final judgment in the action.

(g) This section does n ot apply  to any of the following
circumstances:

(1) Lawful compensation paid to expert witnesses,
investigators, employees, or agents by a prosecutor, law
enforcement agency, or an attorney emp loyed to  represent
a person in a criminal matter.

(2) Lawful com pensation p rovided  to an informa nt by a
prosecuto r or law enfor cement ag ency.

(3) Compensation paid to a publisher, editor, reporter,
writer, or other pe rson conn ected with o r employe d by a
newspaper, magazine, or other publication or a television
or radio news reporter or other person connected with a
television or radio station, for disclosing information
obtained in the ordinary co urse of business.

(4) Statutorily authorized rewards offered by governmental
agencies or private  reward programs offered by victims of
crimes for information leading to the arrest and conviction
of specified offenders.

(5) Lawful compensation provided to a witness
participating in the Witness Protection Program established
pursuant to Title 7.5 (commencing with Section 14020) of
Part 4.

(h) For purposes of this section, "information" does not include
a photograph, videotape, audiotape, or any other direct
recording of an event or occurrence.

(i) For purposes of this section, "victims of crimes" shall be
construed in a manner c onsistent with Se ction 28 o f Article I of
the California Constitution, and shall include victims, as
defined in subdivision (3) of Section 13 6.  (Added b y Stats.
1994, ch. 870.  Amended by Stats. 1995, ch. 53; Stats. 2002,
ch. 210.)

[Publisher’s Note: The previous two sections concerning
separate  matters are  both nu mbered  §132.5 .]

§133. Deceiving a Witness

Every person who practices any fraud or de ceit, or know ingly
makes or exhibits any false statement, representation, token, or
writing, to any witness or pe rson abo ut to be called as a witness
upon any trial, proceeding, inquiry, or investigation whatever,
authorized by law, with intent to affect the testimony of such
witness, is guilty of a misd emeano r.  (Enacted  1872.)

§134.  Preparing False Evidence

Every person guilty of preparing any false or ante-dated book,
paper, record, instrument in writing, or other matter or thing,
with intent to produce it, or allow it to be produced for any
fraudulent or deceitful purpose, as genuine or true, upon any
trial, proceed ing, or inquiry w hatever, autho rized by law, is
guilty of felony.  (En acted 18 72.)

§135. Destroying Evidence

Every person who, knowing that any book, paper, record,
instrument in writing, or other matter or thing, is about to be
produced in evidence upon any trial, inquiry, or investigation
whatever, authorized  by law, willfully destro ys or conceals the
same, with intent thereby to prevent it from being produced, is
guilty of a misdem eanor. (E nacted 18 72.)

§135.5. Tampe ring with  Eviden ce in a Disc iplinary
Proceeding Against a Public Safety Officer

Any person wh o knowing ly alters, tampers with, conceals, or
destroys relevant evidence in any disciplinary proceeding
against a public  safety officer, for the purpose of harming that
public  safety officer, is guilty of a misdemeanor. (Added by
Stats. 1998 , ch. 759.)

§136. Definitions

As used in this c hapter:    

(1) "Malice" means an intent to vex, anno y, harm, or inju re in
any way another person, or to thwart or interfere in any manner
with the orde rly administratio n of justice.    

(2) "Witness" means any natural person, (i) having knowledge
of the existence or nonexistence of facts relating to  any crime,
or (ii) whose declaration under oath is received or has been
received as evidence for any purpose, or (iii) who has reported
any crime to  any peace  officer, prose cutor, pro bation or p arole
officer, correctional officer or judicial officer, or (iv) who has
been served with a subpoena issued under the authority  of any
court in the state, or of any other state or of the United States,
or (v) who would be believed by any reasonable person to be
an individual described in subparagraphs (i) to (iv), inclusive.
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(3) "Victim" means any natural person with respect to whom
there is reason to believe that any crime as defined under the
laws of this state or any other state or of the United S tates is
being or has been perpetrated or attempted to be perpetrated.
(Added  by Stats. 198 0, ch. 686 .)

§136.1. Intimidation of Witnesses and Victims;
Offenses; Penalties; Enhancement; Aggravation

(a) Except as provided in subdivision (c), any person who does
any of the following is guilty of a public offense and shall be
punished by imprisonment in a county jail for not more than
one year o r in the state priso n:   

(1) Knowingly and maliciously prevents or dissuades any
witness or victim from attending or giving testimony at any
trial, proceed ing, or inquiry au thorized b y law.    

(2) Knowing ly and malicio usly attempts to prevent or
dissuade any witness or victim from attending or giving
testimony at any trial, proceeding, or inquiry authorized by
law.   

(3) For purp oses of this sectio n, evidence that the
defendant was a family member who interceded in an effort
to protect the witness or victim shall create a presumption
that the act was w ithout malice.    

(b) Except as provided in subdivision (c), every person who
attempts  to prevent or dissuade another person who has been
the victim of a crime or who is witness to a crime from doing
any of the following  is guilty of a public offense and shall be
punished by imprisonment in a county jail for not more than
one year o r in the state priso n:    

(1) Making  any report o f that victimization to  any peace
officer or state or local law enforcement officer or
probation or parole or correctional officer or prosecuting
agency or to  any judge.    

(2) Causing a complaint, indictment, information,
probation or parole violation to be sought and prosecuted,
and assisting in the  prosecutio n thereof.   

(3) Arresting or causing or seeking the arrest of any person
in connectio n with that victimiza tion.    

(c) Every person doing any of the acts described in subdivision
(a) or (b) knowingly and maliciously under any one or more of
the following circu mstances, is  guilty of a felony pu nishable  by
imprisonment in the state prison for two, three, or four years
under any o f the following circ umstances:    

(1) Where the act is accompanied by force or by an express
or implied threat of force or violence, upon a witness or
victim or any third person or the property of any victim,
witness, or any third  person.    

(2) W here the act is in furth erance of a  conspirac y.   

(3) Where the act is committed by any person who has been
convicted of any violation of this section, any predecessor
law hereto  or any federal statute or statute of any other
state which, if the act pro secuted wa s commit ted in this
state, would b e a violation o f this section.   

(4) Where the act is committed by any person for pecuniary
gain or for any other consideration acting upon the request
of any other person.  All parties to such a transaction are
guilty of a felony.    

(d) Every perso n attempting the  commissio n of any act
described in subdivisions (a), (b), and (c) is guilty of the
offense attempted  without regard to success or failure of the
attempt.  The fact that no person was injured  physically, or in
fact intimidated, shall be no defense against any prosecution
under this sec tion.    

(e) Nothing in this section precludes the imposition of an
enhancement for great bodily injury where the injury inflicted
is significant or sub stantial.   

(f) The use of force during the com mission of any offense
described in subdivision (c) shall be considered a circumstance
in aggravation of the crime in imposing a term of imprisonment
under subdivision (b) of Section 1170.  (Added by Stats. 1980,
ch. 686. Amended by Stats. 1982, ch. 1098, Stats. 1990, ch.
350, Stats. 1 997, ch. 5 00.)

§136.2. Witness or Victim—Good Cause Belief of
Harm  to, Intimidatio n of, or Diss uasion o f; Court
Order; V iolation of O rders

Upon a good c ause belie f that harm to, or intimidation or
dissuasion of, a victim or w itness has occ urred or is re asonably
likely to occur, any court with jurisdiction over a criminal
matter may issue orders including, but not limited to, the
following:

(a) Any order issued pursuant to Section 6320 of the Family
Code.

(b) An order that a defenda nt shall not violate  any provision of
Section 136.1.

(c) An order that a person before the court other than a
defendan t, including, but not limited to, a subpoenaed  witness
or other person entering the courtroom of the court, shall not
violate any provisions of Section 136.1.

(d) An order that any person described in this section shall have
no communication whatsoever with any specified witness or
any victim, except throug h an attorney u nder any rea sonable
restrictions that the court may impose.

(e) An order calling for a hearing to determine if an order as
described in subdivision s (a) to (d), inclusive, should be issued.

(f) An order that a particular  law enforce ment agenc y within
the jurisdiction of the court provide protection  for a victim or
a witness, or both, or for imme diate family me mbers of a  victim
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or a witness who reside in the same household as the victim or
witness or within reasonable proximity of the victim's or
witness' household, as determined by the court. T he order sh all
not be made without the consent of the law enforcement agency
except for limited and specified period s of time and upon an
express finding by the co urt of a clear an d present danger of
harm to the victim or witness or immediate family members of
the victim or witness. For purposes of this subdivision,
"immed iate family members" include the spouse, children, or
parents of the victim or witness.

(g) Any order protecting victims of violen t crime from c ontact,
with the intent to anno y, harass, threaten, or commit acts of
violence, by the defend ant. The co urt or its designe e shall
transmit orders made under this sub division to  law enforcement
personnel within one business day of the issuance,
modification, extension, or termination of the order, pursuant
to subdivision (a) of Section 6380 of the Family Code. It is the
responsib ility of the court to transmit the modification,
extension, or terminatio n orders m ade unde r this subdivision  to
the same agency that entered the original protective order into
the Dome stic Violence Restraining Order System. Any order
issued, modified, extended, or terminated by a court pursuant
to this subdivision  shall be issued  on forms adopted by the
Judicial Council  of California and that have been approved by
the Department of Justice pursuant to subdivision (i) of Section
6380 of the Family Code. However, the fact that an order
issued by a court pursuant to this section was not issued on
forms adopted by the Judicial Council and approved by the
Department of Justice shall no t, in and of itself, make the order
unenforceable. Any person violating any order made pursuant
to subdivis ions (a) to (g), inclusive, may be punished for any
substantive offense described in Section 136.1, or for a
contempt of the court making the order. A finding of contempt
shall not be a bar to prosecution for a violation of Section
136.1. However, any pe rson so held in contempt shall be
entitled to credit for any punishment imposed therein against
any sentence imposed upon conviction of an offense described
in Section 13 6.1. Any co nviction or acquittal for any
substantive offense under Section 136.1 shall be a bar to a
subsequent punishment for contempt arising out of the same
act.

(h) (1) In all cases where the defendant is charged with a crime
of domestic violence, as defined in Section 13700, the
court shall consider issuing the above-described orders on
its own motion. All interested p arties shall  receive a copy
of those orders. In order to facilitat e thi s, the co urt's
records of all criminal cases involving domestic violence
shall be marked to clearly alert the court to this issue.

(2) In those cases in which a complaint, information, or
indictment charging a cr ime of domestic violence, as
defined in Section 13700, has been issued, a restraining
order or protec tive order a gainst the defen dant issued by
the criminal court in tha t case has pre cedence  in
enforcement over any civil court order against the
defendan t.

(3) Custody and visitation with respect to the defendant and
his or her minor children may be ordered by a family or

juvenile court consistent with the protocol established
pursuant to subdivision (i).

(i) On or be fore January 1, 20 03, the Jud icial Counc il shall
promulga te a protoco l, for adoptio n by each lo cal court in
substantially similar terms, to pro vide for the tim ely
coordination of all orders against the same defendant and in
favor of the same nam ed victim or  victims. The  protoco l shall
include, but shall not be limited to, mechanisms for assuring
appropriate  communication and information sharing between
criminal,  family, and juvenile courts concerning orders and
cases that involve the same parties, and shall permit a family or
juvenile  court order to coexist with a criminal court protective
order subject to the following co nditions:

(1) Any order that permits contact between the restrained
person and his or he r children sha ll provide for the safe
exchange of the children and shall not contain language
either printed or handwritten that violates a "no contact
order" issu ed by a crim inal court.

(2) Safety of all parties shall be the courts' paramount
concern. The family o r juvenile co urt shall specify the time,
day, place, and manner of transfer of the child, as provided
in Section 3100 of the Family Code.

(j) On or before January 1, 2003, the Judicial C ouncil shall
modify  the criminal and civil court protective order forms
consistent with this section.   (Added by Stats. 1980, ch. 686.
Amended by Stats. 1988, ch. 182 ; Stats. 1989, ch. 1378; Stats.
1990, ch. 935; Stats. 1996, ch. 904; Stats. 1997, ch. 48; Stats.
1997, ch. 847 , Stats. 1998, ch. 187; Stats. 1999, ch . 83, Stats.
1999, c h. 661; Sta ts. 2001, ch . 698.)

§136.5. Intent to Use De adly Weapon to Intimidate
Witness; O ffense; Penalty

Any person who has upon his person a deadly weapon with the
intent to use such weapon to commit a violation of Section
136.1  is guilty of an offense punishable by imprisonment in the
county  jail for not more than one year, or in the state prison.
(Added  by Stats. 198 2, ch. 110 1.)

§136.7. Revealing Names and Addresses of
Witnesses or Victims by Sexual Offender with the
Intent that Another Prisoner will Initiate Harassing
Correspondence

Every person imprisoned in a county jail or the state prison

who has been convicted of a sexual offense, including, but not

limited to, a violation of Section 243.4, 261, 261.5, 262, 264.1,

266, 266a, 266b, 266c, 266f, 285, 286, 288, 288a, or 289, who

knowingly  reveals the name and address of any witness or

victim to that offense to any other prisoner with the intent that

the other priso ner will intimidate or harass the witness or vic tim

through the initiation of unauthorized correspondence with the

witness or victim, is guilty of a  public offense, punishable by

imprisonment in the county jail not to exceed one year, or by

imprisonm ent in the state priso n.    
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Nothing in this section shall prevent the interviewing of

witnesses.  (Ad ded by S tats. 1987, c h. 520.)

§137. Influencing the Testimony or Information Given

to Law  Enforc eme nt Offic ials

(a) Every person who gives or offers, or p romises to giv e, to

any witness, perso n about to  be called as a witness, or person

about to give material information pertaining to a crime to a

law enforcement official, any bribe, upon any understanding or

agreement that the testimony of such witness or information

given by such person shall be thereby influenced is guilty of a

felony.    

(b) Every person who attempts by force or threat of force or by

the use of fraud to  induce any p erson to  give false testimony or

withhold  true testimony or to give false material information

pertaining to a crime to, or withhold true material information

pertaining to a crime from, a law enforcement official is guilty

of a felony, punishable by imprisonm ent in the state  prison for

two, three, or fo ur years.    

As used in this subd ivision, "threat o f force" me ans a credib le

threat of unlawful injury to any person or damage to the

property  of another which is communicated to a person for the

purpose  of inducing him  to give false testimo ny or withhold

true testimony or to give false material information pertaining

to a crime to, or to withhold true material information

pertaining to a  crime from , a law enforce ment official.   

(c) Every person who know ingly induces another person to give

false testimony or withhold true testimony not privileged by

law or to  give false material information pertaining to a crime

to, or to withhold  true material info rmation pe rtaining to  a

crime from, a law enforcement official  is guilty of a

misdeme anor.   

(d) At the arraignme nt, on a show ing of cause to  believe this

section may be violated, the court, on m otion of a pa rty, shall

admonish  the person who there is cause to be lieve may viola te

this section and shall announce the penalties and other

provisions  of this section.   

(e) As used in this section "law enforcement official" includes

any district attorney, deputy district attorney, city atto rney,

deputy  city attorney, the A ttorney General or an y deputy

attorney gene ral, or any peace office r included in  Chapter 4 .5

(comme ncing with Sec tion 830)  of Title 3 o f Part 2.    

(f) The provisions of subdivision (c) shall not apply to an

attorney advising a client or to a person advising a member of

his or her family.  (Enacted 1872. Amended  by Code Am.

1873-74, ch. 614; Stats. 1970, ch. 353; Stats. 1977, ch. 67;

Stats. 1979 , ch. 944; S tats. 1980, c h. 1126 .)

§138. Witnesses—Offering or Accepting Bribes

(a) Every person who gives o r offers or pro mises to give to  any
witness or person about to be called as a witness, any bribe
upon any understanding or agreement that the person shall not
attend upon any trial or other judicial proceeding, or every
person who attemp ts by means o f any offer of a br ibe to
dissuade any person from attending upon any trial or other
judicial pro ceeding, is gu ilty of a felony.   

(b) Every person who is a witness, or is about to be called as
such, who receives,  or offers to receive, any bribe, upon any
understanding that his or her testimony shall be influenced
thereby,  or that he or she will absent himself or herself from the
trial or proceeding upon which his or her testimony is required,
is guilty of a felony.  (Enacted 1872. Amended by Code Am.
1873-7 4, ch. 614 ; Stats. 1987 , ch. 828.)

§158.  Common Barratry Defined; Punishment

Common barratry is the practice of exciting groundless judicial
proceedings,  and is punishable by imprisonment in the county
jail not exceeding six months and by fine not  exceeding one
thousand dollars ($1,000). (Enacted in 1872.  Amended by
Stats. 1983 , ch. 1092 .)

§166. Contempt Constituting Misdemeanor

(a) Except a s provide d in subdivisio ns (b), (c), and  (d), every
person guilty of any contempt of court, of any of the following
kinds, is guilty of a misd emeano r: 

(1) Disorderly, contemptuous, or insolent behavior
committed during the sitting of any court of justice, in the
immediate view and p resence o f the court, and  directly
tending to interrupt its  proceedings or to impair the respect
due to its autho rity.

(2) Behavio r as specified in  paragraph (1) committed in the
presence of any referee , while actually engaged in any trial
or hearing, pur suant to the order of any court, or in the
presence of any jury while actually sitting for the trial of a
cause, or upon any inquest or other proceedings authorized
by law.

(3) Any breach of the peace, noise, or other disturbance
directly tending  to interrupt the p roceedin gs of any cou rt.

(4) Willful disobedience of the terms as written of any
process or court order or out-of-state  court ord er, lawfully
issued by any c ourt, including  orders pe nding trial.

(5) Resistance w illfully offered by any p erson to  the lawful
order or  process o f any court.

(6) The contumacious and unlawful refusal of any person
to be sworn as a witness;  or, when so sworn, the like refusal
to answer any material question.

(7) The publication of a false or grossly inaccurate report
of the proc eedings of a ny court.
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(8) Presenting to any court ha ving powe r to pass sentence
upon any prisoner under conviction, or to any member of
the court, any affidavit or testimony or representation of
any kind, verbal or written, in aggravation or mitigation of
the punishment to be imposed upon the prisoner, except as
provided in this code.

(b)  (1) Any p erson who is guilty of contempt of court under
paragraph (4) of subdivision (a) by willfully contacting a
victim by phone or mail, or directly, and who has been
previously  convicted  of a violation o f Section 64 6.9 shall
be punished by imprisonment in a county jail for not more
than one year, by a fine of five thousand dollars ($5,000),
or by both  that fine and imp risonment.
(2) For the purposes of sentencing under this subdivision,
each contact shall constitute a se parate viola tion of this
subdivision.

(3) The present incarce ration of a person who makes
contact with a victim in violation of paragrap h (1) is not a
defense to a violation of this subdivision.

(c) (1) Notwithstanding paragraph (4) of subdivision (a), any
willful and know ing violation o f any protectiv e order or
stay away court o rder issued  pursuant to S ection 13 6.2, in
a pending criminal pro ceeding inv olving dom estic
violence, as defined in Section 137 00, or issued as a
condition of probation after a conviction in a criminal
proceeding involving domestic violence, as defined in
Section 13700, or that is an order described in paragraph
(3), shall constitute co ntempt of court, a misdemeanor,
punishable  by imprisonment in a county jail for not more
than one year, by a fine of not more than one thousand
dollars ($1 ,000), or b y both that imp risonment a nd fine.  
(2) If a violation of paragraph (1) results in a physical
injury, the person shall be imprisoned in a county jail  for at
least 48 hours, whether a fine or imprisonment is imposed,
or the sentence is suspended.

(3) Paragraphs (1) and (2) apply to the following court
orders:

(A) Any order issued pursuant to Section 6320 or
6389 of the Family Code.

(B) An orde r excluding o ne party from the family
dwelling or from the dwelling of the other.

(C) An order enjoining a party from specified behavior
that the court de termined w as necessary to  effectuate
the orders d escribed in  paragrap h (1). 

(4) A second or subsequent conviction for a violation of
any order describe d in paragr aph (1) o ccurring within
seven years of a  prior conviction for a violation of any of
those orders and involving an act of violence o r "a credib le
threat"  of violence, as provided in subdivisions (c) and (d)
of Section 139, is pun ishable  by imprison ment in a cou nty
jail not to exceed one year, or in the state prison for 16
months or two or three yea rs.

(5) The prosecuting agency of each county shall have the
primary responsib ility for the enforcement of the orders
described in paragraph (1).

(d) (1) A person who  owns, possesses, purchase s, or receives
a firearm knowing he or she is prohibited from doing so by
the provisions of a protective order as defined in Section
136.2  of this code, S ection 62 18 of the Family Code, or
Sections 527.6 or 527.8 of the Code of Civil Procedure,
shall be punished under the provisions of subdivision (g) of
Section 12021.

(2) A person subject to a protective order described  in
paragraph (1) shall not be prosecuted under this section for
owning, possessing, purchasing, or receiv ing a firearm to
the extent that firearm  is granted an e xemption  pursuant to
subdivision (h) of Section 6389 of the Family Code.

(e) (1) If probation is granted upon conviction of a violation of
subdivision (c), the court sh all impose probation consistent
with the provisions of Section 1203.097 of the Penal Code.

 (2) If probation is granted upon conviction of a violation
of subdivision (c), the conditions of probation may include,
in lieu of a fine, one or both of the following requ irements:

(A) That the defendant make payments to a battered
women 's shelter, up to a maximum of one thousand
dollars ($1,000).

(B) That the defendant provide restitution to reimburse
the victim for reaso nable  costs of counseling and other
reasonab le expenses that the court finds are the direct
result of the defendant's offense.

(3) For any order to pay a fine, make payments to a
battered women' s shelter, or pay restitution as a condition
of probation under this subdivision or subdivision (c), the
court shall make a determination of the defend ant's ability
to pay.  In no event shall any order to make payments to a
battered women's shelter be made if it would impair the
ability of the defend ant to pay dire ct restitution to the
victim or co urt-ordered  child suppo rt.

(4) If the injury to a married person is caused in whole or
in part by the crimina l acts of his or her  spouse in  violation
of subdivision (c), the community property may not be used
to discharge the liability of the offending spouse for
restitution to the injured spouse required by Section
1203.04, as operative on or before August 2, 1995, or
Section 1202.4, or to a shelter for costs with regard to the
injured spouse and dependents required by this subdivision,
until all separate p roperty of the  offending sp ouse is
exhausted.

(5) Any person violating any order described in subdivision
(c) may be punished for any substantive offenses described
under Section 136.1 or 646.9.  No finding of contempt
shall be a bar to prosecution for a violation of Section
136.1  or 646.9 .  Howeve r, any person  held in contempt for
a violation of sub division (c) sh all be entitled to  credit  for
any punishment imposed as a result of that violation against
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any sentence imposed upon conviction of an offense described
in Section 136.1 or 646.9.  Any conviction or acquittal for any
substantive offense unde r Section 1 36.1  or 646.9 shall be a bar
to a subsequent punishment for contempt arising out of the
same act.   (Enacted 1872. Amended by Stats. 1993, ch. 583;
Stats. 1996, ch. 107 7;  Stats. 1999, c h. 662; Stats. 2002, ch.
830.)

§506. Misappropriation of the Property of Another by
One Co ntrolling or Intrusted w ith the Property

Every trustee, banker, merchant, broker, attorney, agent,
assignee in trust, executor , administrator, or collector, or
person otherwise intrusted with or having in his control
property  for the use of any other person, who fraudulently
appropriates it to any use or purpose  not in the due and lawful
execution of his trust, or secretes it with a fraudulent inte nt to
approp riate it to such use or purpose, and any contractor who
appropriates money paid to him for a ny use or purpose, other
than for that which he  received it, is guilty of embezzle ment,
and the payment of laborers and materialmen for work
performed or material furnished in the performance of any
contract is hereby declared to be the use and purpose to which
the contract price of such con tract, or any pa rt thereof,  received
by the contractor shall be applied.   (Enacted 1872. Amended
by Stats. 1907, ch. 490; Stats. 1919, ch. 518.) 

§506a. Account or Debt Collectors; Definition;
Prosecution; Punishment

Any person who, acting as collector, or acting in any capac ity
in or about a business conducted for the collection of accounts
or debts owing by another person, and who violates Section
506 of the Penal Code, shall be deemed to be  an agent o r
person as defined in Section 506, and subject for a violation of
Section 506, to be prosecuted, tried, and punished in
accordance therewith and with law; and "collector" means
every such person who collects, or who has in his or her
possession or under his or her control property or money for
the use of any other person, whether in his or her own name
and mixed with his or her own property or money, or otherwise,
or whether he or she ha s any interest, direc t or indirect, in  or to
such property or money, or any portion thereof, and who
fraudulently  appropriates to his or her own use, or the use of
any person other than the true owner, or person entitled thereto,
or secretes that p roperty or m oney, or any p ortion thereof, or
interest therein not his o r her own, with a fraudulen t intent to
approp riate it to any use or purpose not in the due and lawful
execution of his or her trust. (Added by Stats. 1917, ch. 603.
Amend ed by Stats. 1 987, ch. 8 28.)

§549. Penalties for Referrals with Intent to Violate
Insurance Code Section 1871.1 or 1871.4 

Any firm, corpo ration, partn ership , or association, or any
person acting in his or her individual capacity, or in his or her
capacity  as a public or private employee, who solicits, accepts,
or refers any business to or from any individua l or entity with
the  knowledge that, or with reckless disregard for whether, the

individual or entity for or from whom the solicitation or referral
is made, or the individual or entity who is solicited or referred,
intends to violate Section 550 of this code or Section 18 71.4  of
the  Insurance Code is gu ilty of a crime, punishable upo n a first
conviction by imprison ment in the county jail  for not more than
one  year or by imp risonment in  the state prison for 16 months,
two years, or three  years, or by a fine  not exceed ing fifty
thousand dollars  ($50,000), or by both that imprisonment and
fine.  A second or sub sequent conviction is punishable by
imprisonment in the state prison or by imprisonm ent in the state
prison and a fine of fifty thousand dollars ($50,000).  (Added
by Stats. 1991, ch. 116. Amended by Stats. 1991, ch. 934;
Stats. 1992, ch. 135 2; Stats. 1993, ch. 589 ; Stats. 1994, ch.
1031; S tats. 2000, c h. 843.)

§550. (Section 3.2 added by Stats. 1994, ch. 1008. Repealed
by Stats. 199 5, ch. 574 .)

§550. Fraudulent Insurance Claims; Felony Violations

(a) It is unlawful to do any o f the following, or  to aid, abet,
solicit, or conspire with any person to do any of the following:

(1) Knowingly present or cause to be presented any false or
fraudulent claim for the paym ent of a loss or  injury,
including payment o f a loss or injury un der a con tract of
insurance.  

(2) Knowingly present multiple claims for the same loss  or
injury, including presentation of multiple claims to more
than one insu rer, with an intent to  defraud.   

(3) Knowing ly cause or p articipate  in a vehicular collision,
or any other vehicular accident, for the purpose of
presenting a ny false or fraud ulent claim.   

(4) Knowingly present a false or fraudulent claim for the
payments  of a loss for theft, destruction, damage, or
conversion of a motor v ehicle, a motor vehicle part, or
contents of a m otor vehicle .   

(5) Knowingly prepa re, make, or subscribe any writing,
with the intent to present or use it, or to allow it to be
presented , in support o f any false or fraud ulent claim.   

(6) Knowingly make or cause to be made any false or
fraudulent cla im for paym ent of a health c are benefit.   

(7) Knowingly submit a claim for a health care benefit that
was not used  by, or on be half of, the claima nt.   

(8) Knowingly present multiple claims for payment of the
same health c are benefit with a n intent to defra ud.   

(9) Knowingly present for payment any undercharges for
health care bene fits on behalf  of a specific claimant unless
any known overcharges for health care benefits for that
claimant are presented for reconciliation at that same time.
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(10) For purp oses of par agraphs (6 ) to (9), inclusive , a
claim or a claim for payment of a health care benefit also
means a claim or claim for payment submitted by or on the
behalf of a provider of any workers' compensation health
benefits unde r the Labo r Code.   

(b) It is unlawful to do , or to know ingly assist or conspire w ith
any person  to do, any o f the following:   

(1) Present or cause to be presented any written or oral
statement as part of, or in supp ort of or op position to, a
claim for payment or other benefit pursuant to an insurance
policy,  knowing tha t the statement co ntains any false or
misleading info rmation co ncerning an y material fact.   

(2) Prepare or make any written or oral statement that is
intended to be presented to any insurer or any insurance
claimant in connection with, or in support of or opposition
to, any claim or payment or other benefit pursuant to an
insurance policy, knowing that the statement contains any
false or misleading information concerning any material
fact.   

(3) Conceal, or knowingly fail to disclose the occurrence
of, an event that affects any person's initial or continued
right or entitlemen t to any insurance benefit or payment, or
the amount of any benefit or payment to which the person
is entitled.   

(4) Prepare or make any written or oral statement, intended
to be presented to any insurer or producer for the purpose
of obtaining a moto r vehicle insurance policy, that the
person to be the insured resides or is domiciled  in this state
when, in fact, that person resides or is domiciled in a state
other than this state .   

(c) (1) Every person who violates paragraph (1), (2), (3), (4),

or (5) of subd ivision (a) is guilty of a  felony punishable by

imprisonment in the state prison for two, three, or five

years, and by a fine not exceeding fifty thousand dollars

($50,000), unless the value  of the fraud ex ceeds fifty

thousand dollars ($50,000), in which event the fine may not

exceed d ouble of the  value of the frau d.   

(2) Every person who violates paragraph (6), (7), (8), or (9)

of subdivisio n (a) is guilty of a pu blic offense.   

(A) Where the claim or amount at issue exceeds four

hundred dollars ($400), the offense is punishable by

imprisonment in the state prison for two, three, or five

years, or by a fine not exceeding fifty thousand dollars

($50,000), or by both that imprisonment and fine,

unless the value of the fraud exceeds fifty thousand

dollars ($50,000), in which event the fine may not

exceed double the value of the fraud, or by

imprisonment in a county jail not to exceed one year,

by a fine of not more than one thousand dollars

($1,000 ), or by both  that imprisonm ent and fine.   

(B) Where the claim or amount at issue is four

hundred dollars ($400) or less, the offense is

punishable by imprisonm ent in a county ja il not to

exceed six months, or by a fine of not more than one

thousand dollars ($1,000), or by both that

imprisonment and fine, unless the aggregate amount of

the claims or amount at issue exceeds four hundred

dollars ($400) in any 12-consecutive-month period, in

which case the claims or amounts may be charged as

in subpara graph (A ).   

(3) Every person who violates paragraph (1), (2), (3), or (4)

of subdivision (b) shall be punished by imprisonment in the

state prison for two, three, or five years, or by a fine not

exceeding fifty thousand dollars ($50,000), unless the value

of the fraud exc eeds fifty thousan d dollars ($50,0 00), in

which event the fine may not exceed double the value of

the fraud, or by both that imprisonment and fine; or by

imprisonment in a county jail no t to exceed one year, or by

a fine of not more than one thousand five hundred dollars

($1,500 ), or by both  that imprisonm ent and fine.   

(d) Notwithstanding any other provision of law, probatio n shall

not be granted  to, nor shall the e xecution o r imposition of a

sentence be suspended for, any adult person convicted of

felony violations of this section who previously has been

convicted of felony violations of this section or Section 548, or

of Section 18 71.4  of the Insurance Code, or former Section 556

of the Insurance Code, or former Section 1871.1 of the

Insurance Code as an adult under charges separately brought

and tried two or more times.  The existence of any fact that

would  make a person ineligible fo r probatio n under this

subdivision shall be alleged in the info rmation or  indictment,

and either admitted by the defendant in an open court, or found

to be true by the jury trying the issue of guilt or by the court

where guilt is established by plea of guilty or nolo contendere

or by trial by the c ourt sitting without a  jury.   

Except when the existence of the fact was not admitted or

found to be true or the court finds that a prior felony conviction

was invalid, the court shall not strike or dismiss any prior

felony convic tions alleged in  the informatio n or indictme nt.

This  subdivision does not prohibit the adjournment of criminal
proceedings pursuant to Division 3 (commencing with Section
3000) or Division 6 (commencing with Section 6000) of the
Welfare  and Institutions C ode.   

(e) Except as otherwise provided in subdivision (f), any person
who violates subdivision (a) or (b) and who has a prior felony
conviction of an offense set forth in either subdivision (a) or
(b), in Section 548, in Section 1871.4 of the Insurance C ode, in
former Section 556 of the Insurance Code, or in former Section
1871.1  of the Insurance Code shall receive a two-year
enhancement for each prior felony conviction in addition to the
sentence provided  in subdivision  (c).  The existence of any fact
that would subject a person to a penalty enhancement shall be
alleged in the information or indictment and either admitted by
the defendan t in open court, or found to be true by the jury
trying the issue of guilt or b y the court whe re guilt is
established by plea of guilty or nolo contendere or by trial by
the court sitting without a jury.  Any person who violates this
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section shall be subject to appropriate orders of restitution
pursuant to S ection 13 967 of the  Govern ment Cod e.   

(f) Any person who violates paragraph (3) of subdivision (a)
and who has two prior felony convictions for a violation of
paragraph (3) of subdivision (a) shall receive a five-year
enhancement in addition to  the sentence p rovided  in
subdivision (c).  The existence of any fact that would sub ject a
person to a penalty enhancement shall be alleged in the
information or indictment and either admitted by the defendant
in open court, or found to be true by the jury trying the issue of
guilt or by the court whe re guilt is established b y plea of guilty
or nolo contendere or by trial by the court sitting without a jury.
 

(g) Except as otherwise provided in Section 12022.7, any
person who violates paragraph (3) of subdivisio n (a) shall
receive a two-year enhancement for each person other than an
accomplice who suffers serious bodily injury resulting from the
vehicular collision or accident in a violation of paragraph (3)
of subdivisio n (a).   

(h) This section shall not be construed to preclude the
applicab ility of any other provision of criminal law or equitable
remedy that applies or may apply to any act committed or
alleged to have been committed by a person.

(i) Any fine imp osed pur suant to this sectio n shall be doubled
if the offense was committed in connectio n with any claim
pursuant to any automobile insurance policy in an auto
insurance fraud crisis area designated by the Insurance
Commissioner pursuant to Article 4.6 (com mencing with
Section 1874.9 0) of Chap ter 12 of P art 2 of Division 1 of the
Insurance Code.  (Added by Stats. 1994, ch. 1008.  Amended
by Stats. 1995 , ch. 574; S tats. 1998, ch. 189; Stats. 1999, ch.
83; Stats. 20 00, ch. 86 7.)

§551.Unlawful Consideration for Referring Insured to

an Automotive Repair Dealer

(a) It is unlawful for any automotive repair dealer, contractor,

or employees or agents thereof to offer to any insura nce agent,

broker, or adjuster any fee, commission, profit sharing, or other

form of direct or indirect consideration for referring an insured

to an automotive repair de aler or its employees or agents for

vehicle  repairs covered  under a po licyholder's auto mobile

physical damage  or automo bile collision co verage, or to a

contractor or its employees or agents for repairs to or

replacement of a structure covered by a residential or

comme rcial insurance  policy.

(b) Except in cases in which the amount of the repair or

replacement claim has been determined by the insurer and the

repair  or replacement services are performed in accordance

with that determination or in accordance with provided

estimates that are acce pted by the in surer, it is unlawful for any

automotive repair dea ler, contracto r, or emplo yees or agen ts

thereof to knowingly offer or give any discount inten ded to

offset a dedu ctible required b y a policy of insurance covering

repairs to or replacement of a motor vehicle or residential or

commercial structure. Th is subdiv ision does not prohibit an

advertisement for repair or replacement services at a discount

as long as the amount of the repair or replacement claim has

been determined by the insurer and the repair or replacement

services are performed in accordance with that determination

or in accordance with provided estimates that are accepted by

the insurer.

(c) A violation of this section is a public offense. Where the

amount at issue excee ds four hund red dollar s ($400 ), the

offense is punishable  by imprison ment in the state  prison for 16

months, or 2 or 3 years, by a fine of not more than ten thousand

dollars ($10,000), or by both that imprisonment and fine; or by

imprisonment in a county jail not to exceed one year, by a fine

of not more than one tho usand do llars ($1,00 0), or by bo th that

imprisonment and fine. In all oth er cases, the offense is

punishable by imprisonment in a county jail not to exceed six

months, by a fine of not more than one thousand dollars

($1,000), or by both that imprisonment and fine.

(d) Every person who, having been convicted of subdivision (a)

or (b), or Sec tion 7027.3 or former Section 9884.75 of the

Business and Professions Code and having served a term

therefor in any penal institution or having been imprisoned

therein as a conditio n of prob ation for that offense, is

subseque ntly convicted of subdivision (a) or (b), upon a

subsequent conviction of one of those offenses, shall be

punished by imprisonment in the state prison for 16 months, or

2 or 3 years, by a fine of not more than ten thousand doll ars

($10,000), or by both that imprisonment and fine; or by

imprisonment in a county jail not to exceed one year, by a fine

of not more than one thousand dollars ($1,000), or by both that

imprisonment and fine.

(e) For purposes of this section:

(1) "Automotive repair dealer" means a person who, for

compensation, engages in the business of repairing or

diagnosing malfunctions of mo tor vehicles.

(2) "Contractor" has the same me aning as set forth  in

Section 7026 of the B usiness and Professions Code.

(Added by Stats. 1992, ch. 675. Amended by Stats. 1993,

ch. 462; S tats. 1995, c h. 373.)

§646. Soliciting Pe rsonal Injury  Claims w ith the Intent
of Suing Out of State; Offense; Punishment

It is unlawful for any person with the intent, or for the purpose
of instituting a suit thereon outside of this state, to seek or
solicit the business of collecting any claim for dam ages for
personal injury sustained  within this state, or for death resulting
therefrom, with the intention o f instituting suit thereon outside
of this state, in cases where such right of action rests in a
resident of this state, or his legal representative, and is against
a person, copartnership, or corporation subject to personal
service within this state.
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Any person vio lating any of the prov isions of this sectio n is
guilty of a misdemeanor, and is punishable by a fine of not less
than one hundred dollars ($100) nor more than one thousand
dollars ($1,000), by imp risonment in the county jail not less
than 30 days no r more than  six months, or by both fine and
imprisonment at the discretion of the court but within said
limits.   (Added  by Stats. 195 3, ch. 32. A mended by Stats.
1983, c h. 1092 .)

§ 9 3 6 . 5  S p e c i a l C o u n s e l  a nd  S p e c i a l

Investigators— Superior Cou rt Judge M ay Employ 

(a) When requested to do so by the grand jury of any county,
the presiding judge of the superior court may employ special
counsel and spec ial investigators, wh ose duty it shall be to
investigate  and present the evidence of the investigation to the
grand jury.

(b) Prior to the appointment, the presiding judge shall conduct
an evidentiary hearing and find that a conflict exists tha t would
prevent the local district attorney, the county counsel, and the
Attorney General from performing such investigation. Notice
of the hearing shall be given to each of them unless he or she
is a subject o f the investigation. The finding of the presiding
judge may be appealed by the d istrict attorney, the co unty
counsel,  or the Attorney General. The order shall be stayed
pending the appeal made under this section.

(c) The autho rity to appoint is contingent upon the certification
by the auditor-comptroller of the county, that the grand jury has
funds appropriated to it sufficient to compensate the special
counsel and investigator for services rendered pursuant to the
court order. In the absence of a certification the court has no
authority to appo int. In the event the c ounty board of
supervisors or a member thereof is under investigation, the
county has an obliga tion to appropriate the necessa ry funds.
(Added  by Stats. 198 0, ch. 290 .)

      
§1050 .5 Sanctions for Failure to Comply With Notice

Requirements for Continuances 

(a) When, pursuant to subdivision (c) of Section 1050, the
court imposes sanctions for failure to comply with the
provisions of subdivision (b) of Section 1050, the court may
impose one or both of the following sanctions when the moving
party is the pro secuting or d efense attorne y:

(1) A fine not exceeding one thousand dollars ($1,000)
upon co unsel for the m oving party.

(2) The filing of a report with an appropriate disciplinary
committee.

(b) The autho rity to impose sa nctions pro vided for b y this
section shall be in addition to any other authority or power
available to th e court. (Ad ded by S tats. 1985, c h. 949.)

§1424 Disqualification of the District Attorney

(a) (1) Notice of a motion to disqualify a district attorney
from performing an authorized duty shall be served on
the district attorney and the Attorney Gene ral at least 10
court days before the motion is heard. The notice of
motion shall contain a statement of the facts setting forth
the grounds for the claimed disqualification and the legal
authorities relied upon by the moving party and shall be
supported by affidavits of witnesses who are competent
to testify to the facts set forth in the affidavit.  The
district attorney or the Attorney General, or both, may
file affidavits in opp osition to the motion and may
appear at the hearing o n the motion  and may file with  the
court hearing the motion a written opinion on the
disqualification issue.  The judge shall review the
affidavits and determine whether or not an evidentiary
hearing is necessary.  The motion may not be granted
unless the evidence shows that a con flict of interest
exists that would render it unlikely that the defendant
would  receive a fair trial.  An order recusing the district
attorney from any pro ceeding m ay be revie wed by
extraordinary writ or may be appealed by the district
attorney or the Attorney General.  The order recusing the
district attorney shall be stayed pending any review
authorized by this section.  If the motion is brought at or
before the preliminary hearing, it may not be re newed in
the trial court on the basis of facts that were raised or
could  have been raised at the time of the original motion.

(2) An appeal from a n order of recusal or from  a case
involving a charge punishable as a felony shall be made
pursuant to Chapter 1 (commencing with Section 1235) of
Title 9, regardless of the court in which the order is made.
An appeal from an order of recusal in a misdemeanor case
shall be made  pursuant to C hapter 2 (c ommen cing with
Section 1466) of T itle 11, regardless of the court in  which
the order is made.

(6) (1) Notice of a motion to disqualify a city attorney from
performing an authorized duty involving a criminal matter
shall be served  on the city attorn ey and the d istrict
attorney at least 10 court days before the motion is heard.
The notice of motion shall set forth a statement of the
facts relevant to the claimed disqualification and the legal
authorities relied on b y the moving p arty. The district
attorney may appear at the hearing on the motion and may
file with the court hearing the motion a written opinion on
the disqualification issue. The motion may not be granted
unless the evidenc e shows that a c onflict of interest ex ists
that would render it unlikely that the defendant would
receive a fair tria l.

(2) An order recusing the city attorney from a proceeding
may be appealed by the city attorney or the district
attorney.  The ord er recusing the  city attorney shall be
stayed pending an appeal authorized by this section. An
appeal from an order of disqualification in a misdemeanor
case shall be made pursuant to Chapter 2 (commencing
with Section 1466) of Title 11.
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(c) Motion s to disqualify the c ity attorney and the district
attorney shall be separately made. (Ad ded by Stats.  1996, ch.
91.  Amended by Stats. 1998 , ch. 931;   Sta ts. 1999, ch . 363.)

§3215. Referral  of Clients or Patients for
Comp ensation; Pen alty 

Except as otherwise p ermitted by law, any person acting
individually or through his or her employees or agents, who
offers, delivers, receives, or accepts any rebate, refund,
commission, preference , patronage , dividend, discount or other
consideration, whether in the form of money or otherwise, as
compensation or inducement for referring clien ts or patients  to
perform or obtain services or benefits  pursuant to this division,
is guilty of a crime. (A dded b y Stats. 1991 , ch. 116.)

§3217. Employmen t  Recommendat ions  Not
Prohibited Under the California Rules of Professional
Conduct Are Permissible 

(a) Section 3215 shall not be construed to prevent the
recommendation of professional employment where that
recommendation is not prohibited by the Rules of Professional
Conduct of the State Bar.

(b) Section 3215 shall not be co nstrued to p rohibit a pub lic
defender or assigned  counsel from  making kno wn his or her
availability as a criminal d efense attorne y to persons  unable to
afford legal counse l, whether or no t those perso ns are in
custody.

(c) Any person who commits an act that violates both Section
3215 and either Section 650 of the Business and Professions
Code and Section 750 of the Insurance Code shall, upon
conviction, have judgment and sentence imp osed for o nly one
violation for any act. (Added by Stats. 1991, ch. 1 16; Stats.
1993, c h. 120.)

 
§3218. Violations of §3215; Penalties 

A violation of Section 3215  is a public offense punishable upon
a first conviction b y incarceratio n in the county jail for not
more than one yea r, or by incarc eration in the sta te prison, or
by a fine not exceeding ten thousand dollars ($10,000), or by
both incarceration and fine. A second or subsequent conviction
is punishable by incarceration in a state prison. (Added by
Stats. 1991 , ch. 116.)
      

§3219. Reba te, Refu nd, C ommission, Preference or
Other Con sideration to Claim s Adjustor—F elony 

(a) (1) Except a s otherwise p ermitted by law, any person
acting individually or through his or her employees or
agents, who offers or delivers any rebate, refund,
commission, preference, patronage, dividend, discount,
or other consideration to any adjuster of claims for
compensation, as defined in Section 3207, as

compensation, induceme nt, or reward for the referral or
settlement of an y claim, is guilty of a felon y.

(2) Except as otherwise permitted by law, any adjuster of
claims for compensation, as defined in Section 3207, who
accepts  or receives any rebate, refund, commission,
preference, patronage, dividend, discount, or other
consideration, as compensation, inducement, or reward for
the referral or settlement of any claim, is guilty of a felony.

(b) Any contract for professional services secured by any
medical clinic, laboratory, physician or other health care
provider in this state in violation of Section 550 of the Penal
Code, Section 1871.4 of the Insurance Code, Section 650 or
650 of the Business and Professions Code, or Section 3215 or
subdivision (a) of Section 3219 of this code is void. In any
action against any medical clinic, laboratory, physician, or
other health care provider, or the owners or operator s thereof,
under Chapter 4 (commencing with Section 17000) or Chapter
5 (commencing with Section 17200) of Division 7 of the
Business and Pro fessions Co de, any judg ment shall  include an
order divesting the m edical clinic, laboratory, physician, or
other health care provider, and the owners and operators
thereof,  of any fees and other compensation received pursuant
to any such void  contract.  Those fees an d comp ensation shall
be recoverable as additional c ivil fees and co mpensatio n shall
be recovera ble as add itional civil penalties under Chapter 4
(commencing with Section 17000) or Chapter 5 (commencing
with Section 17200) of Division 7 of the Business and
Professions Code. The judgment may also include an order
prohibiting the person  from further p articipating in  any manner
in the entity in which that person directly or indirectly owned
or operated for a time period that the court deems appropriate.
For the purpose  of this section, "operated" means participated
in the manag ement, direc tion, or contr ol of the entity.

(c) Notwithstanding Section 17206 or any other provision of
law, any fees recovered pursuant to subdivision (b) in an action
involving professional services related to the provision of
workers' compensation shall be allocated as follows: if the
action is brought b y the Attorney G eneral, one -half of the
penalty collected sh all be paid to  the State General Fund, and
one-half of the penalty collected shall be paid to the W orkers'
Comp ensation Fraud Account in the Insurance Fund; if the
action is brought b y a district attorney,  one-half of the penalty
collected shall be paid to the treasurer of the county  in which
the judgment was entered, and one-half of the penalty collected
shall be paid to the Workers' Compensation Fraud A ccount in
the Insurance Fund; if the action is brought by a city attorney
or city prosecutor, one-half of the penalty collected shall be
paid to the treasurer of the city in which the judgment was
entered, and one-half of the penalty collected sh all be paid to
the Workers' Compensation Fraud Account in the Insurance
Fund. Moneys deposited into the Workers' Compensation
Fraud Accoun t pursuant to this su bdivision sh all be used in  the
investigation and prosecution of workers' compensation fraud,
as appropriated by the Legislature. (Added by Stats. 1993, ch.
120.)

§14150. Alternative Dispute Resolution Programs 
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The Legislature hereb y finds and declares:

(a) Over the las t 10 years, crim inal case filings, including
misdemeanor filings, have been increasing faster than any other
type of filing in California's courts. Between 1981 and 1991,
nontraffic  misdemeanor and infraction filings in municipal and
justice courts in creased b y 35 perc ent.

(b) These m isdemean or cases ad d to the wor kload whic h is now

straining the California  court system. In addition, many of these

cases are ill-suited to  complete resolution through the criminal

justice system because they involve underlying disputes which

may result in continuing conflict and criminal conduct within

the comm unity.

(c) Many v ictims of misdemeanor criminal conduct feel

excluded from the criminal justice process. Although they were

the direct victims of the offenders' criminal conduct, the

process does not cur rently provid e them with a d irect role in

holding the o ffender acco untable for this c onduct.

(d) Community conflict resolution programs utilizing

alternative dispute resolution (ADR ) processes such as

mediation and arbitration have been effective ly used in

California  and elsewhere to resolve conflicts involving conduct

that could be charged as a misdemeanor. These programs can

assist in reducing the number of cases burdening the court

system. By utilizing ADR pro cesses, these programs also

provide an opportunity for direct participation by the victims of

the conduct, thereby increasing victims' satisfaction with the

criminal justice process. In addition, by bringing the parties

together, these programs may reduce conflict within the

commu nity by facilitating the settlement of disputes which are

causing repeated misdemeanor criminal conduct and may

increase complia nce with restitution  agreemen ts by

encourag ing the offende r to accep t personal re sponsibility.

(e) As of the effective date of this section, the San Francisco

and Contra Costa district attorney offices refer between 1,000

and 1,500 cases per year involving conduct which could be

charged as a misdem eanor to C alifornia Community Dispute

Services, which provides ADR services. Between 70 and 75

percent of these cases are successfully resolved through the

ADR process, an d the rate of co mpliance w ith the agreem ents

reached is b etween 80  and 93 p ercent.

(f) The State  of New York has developed a substantial

statewide alternative dispute resolution program in which 65

percent of the cases using the services are of a criminal nature.

These  cases are refe rred to arb itration, conciliation, and

mediation. Of the criminal misdemeanor cases that were

mediated, 82 perc ent reached an agreement through the

mediation process.

(g) It is in the public interest for community dispute resolution

programs to be established to provide ADR services in cases

involving conduct which could be charged as a misdemeanor

and for district attorneys and courts to be authorized to refer

cases to these  program s. (Added  by Stats. 199 2, ch. 696 .)

     

§14151. District Attorney Establishment of Program

Providing Alternative Dispute Resolution 

The district attorney m ay establish a community conflict

resolution program  pursuant to this  title to provide alternative

dispute  resolution (ADR) services, such as mediation,

arbitration, or a combination of both mediation and arbitration

(med-arb) in cases, including tho se brough t by a city

prosecutor, involving conduct which could be charged as a

misdemeanor. The district attorney may contract with a private

entity to provide these services and may establish minimum

training requirements for the neutral persons conducting the

ADR p rocesses. (A dded b y Stats. 1992 , ch. 696.)

§14152. Distric t Attorney Referral of Potential
Misdemeanor Cases 

(a) The dis trict attorney may refer cases involving conduct
which could be charged as a misdeme anor to the c ommunity
conflict resolution program. In determining whether to refer a
case to the community conflict resolution program, the district
attorney shall consider, but is not limited to considering, all of
the following:

(1) The nature of the conduct in question.

(2) The nature of the relationship between the alleged vic tim
and the pe rson alleged  to have co mmitted the c onduct.

(3) Whether referral to the community conflict resolution
program is likely to help resolve underlying issues which are
likely to result in additional conduct which could be the
subject of criminal charges.

(b) No case where there has been a history of child abuse,

sexual assault, or domestic violence, as that term is define d in

Section 6211 o f the Family Co de, betwee n the alleged v ictim

and the person alleged to have committed the conduct, or where

a protective order, as defined in S ection 62 18 of the F amily

Code, is in effect, shall be referred to the community conflict

resolution program. (Added by Stats. 1992, ch. 696. Amended

by Stats. 199 3, ch. 219 .)

   

§14153. Consent to Participate in Alternative Dispute
Resolution 

Both  the alleged victim and the person alleged to have

committed the condu ct shall knowingly and voluntarily consent

to participate in the ADR process conducted by the  commun ity

conflict resolutio n program . (Added  by Stats. 199 2, ch. 696 .)

§14154. Court Referral of Misdemeanor Cases 

In a county in which the district attorney has established a

commu nity conflict resolution program, the municipal court or

the superior court in a county in which there is no municipal
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court  may, with the consent of the district attorney and the

defendan t, refer misdem eanor cas es, including those brought by

a city prosecuto r, to that program. In determinin g whether to

refer a case to the community conflict resolution program, the

court shall consider, but is not limited to considering, all of the

following:

(a) The factors listed in Section 14152.

(b) Any other re ferral criteria established by the district

attorney for the program.

The court shall not refer any case to the community conflict

resolution program  which was pr eviously referre d to that

program by the district attor ney. (Add ed by Stats. 1 992, ch.

696.  Am ended b y Stats. 1998 , ch. 931.)

§14155. Referral of Case B ack to District Attorney or

Court;  Recommendation for Prosecution or

Dism issal 

(a) If the alleged victim or the person alleged to have

committed the conduct does not agree to participate in the

commu nity conflict resolution program or the case is not

resolved through the ADR process provided by that program,

the commun ity conflict resolution program shall promptly refer

the case back to the district attorney or to the court that made

the referral for appropriate action.

(b) If the community conflict resolution program determines

that a case referred to it prior to the filing of a complaint has

been resolved thr ough that refe rral, the prog ram shall

recommend to the district attorney that the case not be

prosecuted.

(c) If a case referred to the community conflict resolution

program after the filing of a complaint but prior to adjudication

is resolved through that referral, the court may dismiss the

action pursuant to Section 1378 or 1385. (Added by Stats.

1992, c h. 696.)

  

§14156. Effect of Title on Other Programs 

It is the intent of the Legislature that neither this title nor any

other provision of law be construed to preempt other

precomplaint or pretrial diversion programs. It is also the intent

of the Legislature that this title not preempt other posttrial

diversion p rograms. (A dded b y Stats. 1992 , ch. 696.)

POLITICAL REFORM ACT
         
Definitions Pertaining to Conflict of Interest Code 

§82011. Code Reviewing Body

"Code reviewing body" means all of the following:

(a) The commission, with respect to the conflict-of-interest
code of a state agency other than an agency in the judicial
branch of government, or any loc al governm ent agency with
jurisdiction in m ore than on e county.

(b) The bo ard of supe rvisors, with resp ect to the con flict-of-
interest code of any county agency other than the board of
supervisors, or any agency of the judicial branch of
governm ent, and of any local government agency, other than a
city agency, with ju risdiction who lly within the county.

(c) The city co uncil, with respe ct to the confl ict-of-interest
code of a ny city agency o ther than the city co uncil.

(d) The Atto rney Gene ral, with respec t to the conflict-of-
interest code of the commission.
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(e) The Supreme Court or its designee, with respect to the
conflict-of-interest code of the members of the Judicial
Council,  Commission on Judicial Performance, and Board of
Governors of the State Bar of California.

(f) The B oard of G overnors  of the State  Bar of California w ith
respect to the conflict-of-inte rest code o f the State Bar of
California.

(g) The Chief Justice of California, the administrative presiding
judges of the courts o f appeal, the presiding judges superior
and municipal co urts, or their des ignees, with resp ect to the
conflict-of-interest code of any agency of the judicial branch of
government subject to the immediate administrative
supervision  of that court.

(h) The Judicial Council of California, with respect to the
conflict-of-interest code of any state agency within the judicial
branch of government not included under subdivisions (e), (f),
and (g). (Adde d by initiative measure adopted June 4, 1974,
effective January 7, 1975. Amended by Stats. 1980, ch. 779;
Stats. 1984, ch 727, effective July 1, 1985; Stats. 1985, ch.
775; Stats. 1 995, ch. 5 87.)

§82019. Designated Employee 

"Designated employee" means any officer, employee, member,
or consultan t of any agency w hose pos ition with the agen cy:

(a) Is exempt fro m the state civil  service system by virtue of
subdivis ion (a), (c), (d), (e), (f), (g), or (m) of Section 4 of
Article VII of the Constitution, unless the position is elective
or solely secre tarial, clerical, or m anual.

(b) Is elective, other than an elective state office.

(c) Is designate d in a Conflict of Interest Code because the
position entails the makin g or parti cipation in the making of
decisions which may foreseeably have a material effect on any
financial interest.

(d) Is involved as a state employee at other than a clerical or
ministerial level in the functions of negotiating or signing any
contract awarded through competitive bidding, in making
decisions in conjunction with the competitive bidding process,
or in negotiating, signing, or m aking decisio ns on contra cts
executed pursuant to Section 10122 of the Public Contract
Code.

"Designated employee " does no t include an elec ted state
officer, any unsalaried  membe r of any board or commission
which serves a solely advisory function, any public official
specified in Section 8 7200, a nd also do es not include any
unsalaried member of a nonregulatory committee, section,
commission, or other such entity of the State Bar of California.
(Added by initiative measure adopted June 4, 1974, effective
January 7, 1975. Amended by Stats. 1979, ch 674; Stats. 1983,
ch. 1108, effective Septem ber 28, 198 3; Stats. 1984, ch. 727,
effective July 1, 1 985; Stats. 1 985, ch. 6 11.)
§82041. Local G overnm ent Agency 

"Local governm ent agency"  means a county, city or district of
any kind including school district, or any other local or regional
political subdivision, or any department, division, bureau,
office, board, commission or other agency of the foregoing.
(Added by initiative meas ure adop ted June 4 , 1974, effective
January 7, 1975. Amended by Stats. 1984, ch. 727, effective
July 1, 198 5.)

§8204 8. Pub lic Officia l 

"Public  official" mea ns every mem ber, officer, em ployee or
consultant of a state or local government agency, but does not
include judges and court commissioners in the judicial branch
of governm ent. "Public official" also  does not include members
of the Boar d of Go vernors an d designate d employees of the
State Bar of California, members of the Judicial Council, and
members of the Commission on Judicial Performance, provided
that they are subject to the provisio ns of Article 2.5
(commencing with Section 6035) of Chapter 4 of Division 3 of
the Business and Professions Code as provide d in Section 6038
of that article. (Added by initiative measure adopted June 4,
1974, effective January 7, 1975. Amended by Stats. 1984, ch.
727; effectiv e July 1, 198 5.)

 
§82049. State Agen cy 

"State  agency" m eans every state  office, department, division,
bureau, board and commission, and the Legislature. (Added by
initiative measure adop ted June 4, 197 4. Amended  by Stats.
1984, c h. 727, effec tive July 1, 19 85.)

§87311.5  Applicability of Adm inistrative Pro cedure
Act: Local Procedures 

(a) Notwithstanding the provisions of Section 87311, the
review of the Conflict o f Interest Cod e of an agency in the
judicial branch of government shall not be subject to the
provisions of the Administrative Procedure Act [Gov. Code,
11370 et seq.]. The review and preparation of Conflict of
Interest Codes by these agencies shall be carried out under
procedures which guarantee to officers, employe es, members,
and consultants of the agency and to residents of the
jurisdiction adequate notice and a fair opportunity to present
their views.

(b) Conflict of Interest Codes of the Judicial Council, the
Commission on Judicial Performance, and the Board of
Governors and designated employees of the State Bar of
California  shall not be subject to the provisions of subdivision
(c) of Section 87302. (Added by Stats. 1984, ch. 727, effective
July 1, 198 5.)
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§91013. Late Filing of S tatem ent of E cono mic
Interest; Penalties 

(a) If any person files an original statement or report after any
deadline imposed by this act, he or she shall,  in addition to any
other penalties or remedies established b y this act, be liable in
the amount of ten dollars ($10) per day after the dead line until
the statement or re port is filed, to  the officer with whom the
statement or report is re quired to  be filed. Liability need not be
enforced by the filing officer if on an impartial basis he or she
determin es that the late filing was not willful and that
enforcement of the liability will not further the purposes of the
act, except that no liability shall be waived if a statement or
report is not filed within 30 days for a sta tement of eco nomic
interest, other than a candidate's statement filed pursuant to
Section 87201 , five days for a ca mpaign state ment requ ired to
be filed 12 days before an election, and 10 days for all other
statements  or reports, after the filing officer has sen t specific
written notice o f the filing requirem ent.

(b) If any person files a copy of a statement or report after any
deadline imposed  by this act, he or sh e shall, in addition to any
other penalties or remedies established by this chapter, be
liable in the amount of ten dollars ($10) per day, starting 10
days, or five days in the case of a campaign statement required
to be filed 12 days before an election, after the officer has sent
specific  written notice of the filing requirement and until the
statement is filed.

(c) The officer shall dep osit any funds re ceived und er this
section into the general fund of the jurisdiction of which he or
she is an officer. No liability under this section shall exceed the
cumulative amount state d in the late  statement or report, or one
hundred dollars ($100) whichever is greater. (Added by
initiative measure J une 4, 19 74, effective J anuary 7 , 1975.
Amended by Stats. 1975, ch. 915, effective September 20,
1975; Stats. 1977, ch. 555; Stats. 1985, ch. 1200; Stats. 1993,
ch. 1140 .)

 
§91013.5 Collection of Unpaid Penalties 

In addition to any other available remedies, the commission or
the filing officer may bring a civil action and obtain a judgment
in small claims, municipal, or superior court, depending on the
jurisdictional amount, for the purpose  of collecting an y unpaid
monetary penalties, fees, o r civil penalties im posed p ursuant to
this title. The venue for this action shall be in the county where
the monetary penalties, fees, or civil penalties were imposed by
the commission or the filing officer. In order to obtain  a
judgment in a proceeding under this section, the commission or
filing officer shall show, following the procedures and rules of
evidence as applied in ordinary civil actions, all of the
following:

(a) That the monetary penalties, fees, or civil penalties were
imposed following the procedures set forth in this title and
implementing regulations.

(b) That the defendant o r defendants in the action were

notified, by actual or constructive notice, of the imposition of

the monetary penalties, fees, or civil penalties.

(c) That a demand for payment has been made by the

commission or the filing officer and full payment has not been

received. (Added by Stats. 1984, ch. 670)
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§700. Defin itions for T his Cha pter 

Unless the provision or context otherwise requires, the

definitions in  this chapter go vern the con struction of this  part.

(Added  by Stats. 199 3, ch. 519 .)

§701. Attorney Defined 

"Attorney"  means an individual licensed to p ractice law in this

state. (Add ed by Stats. 1 993, ch. 5 19.)

§702. Deposit Defined 

"Dep osit" means delivery of a documen t by a depositor to an

attorney for safekeeping or authorization by a depositor for an

attorney to retain a document for safekeeping. (Added by S tats.

1993, c h. 519.)

§703. Depositor Defined 

"Depositor" means a natural per son  who  dep osit s the  per son 's

docum ent with an attorn ey. (Adde d by Stats. 19 93, ch. 51 9.)

§704. Document Defined 

"Document" means any of the following:

(a) A signed original will, declaration  of trust, trust amend ment,

or other d ocumen t modifying a w ill or trust.

(b) A signed  original pow er of attorney.

(c) A signed original nomination of conservator.

(d) Any other signed original instrument that the attorney and

depositor agree in writing to  make sub ject to this  part. (Added

by Stats. 199 3, ch. 519 .)
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§710. Preservation of Docu ments T ransferred to

Attorney 

If a document is deposited with an attorney, the attorney, and

a successor attorney that accepts transfer of the docu ment, shall

use ordinary care for preservation of the document on and after

July 1, 1994, whether or not co nsideration is g iven, and sha ll

hold the document in a safe, vault, safe deposit box, or other

secure place wher e it will be reasonably protected  against loss

or destructio n. (Adde d by Stats. 19 93, ch. 51 9.)

§711. Notice of Lo ss or Destruction  of Docum ent 

If a document deposited with an attorney is lost or destroyed,

the attorney shall give  notice of the lo ss or destruc tion to the

depositor by one o f the following methods:

(a) By mailing the  notice to  the d epo sito r's last known address.

(b) By the method most likely to give the depositor actual

notice. (Ad ded by S tats. 1993, c h. 519.)

  

§712. Liability for Lost or Destroye d Docum ent 

Notwithstanding failure of an attorney to satisfy the standard of

care required by Section 710 or 716, the atto rney is not liable

for loss or destru ction of the do cument if the d epositor has

actual notice of the loss or destruction and a reasonab le

opportunity to replace the document, and the attorney offers

without charge either to assist the depositor in replacing the

docum ent, or to prepare a substantially similar document and

assist in its execution . (Added  by Stats. 199 3, ch. 519 .)

§713. No Duty as to Content of Document; Provision

of Legal Services Arising from  Docum ent Retention

The acceptance by an attorney of a doc ument for d eposit

imposes no duty on the attorney to do either of the following:

(a) Inquire into the  content, validity, invalidity, or completeness

of the document, or the correctness of any information in the

docum ent.

(b) Provide  continuing leg al services to  the depositor or to any

beneficiary under the document. This subdivision does not

affect the duty, if any, of the d rafter of the do cument to  provide

continuing legal services to any person. (Added by Stats. 1993,

ch. 519.)

§714. Attorney Compensation for Preservation of

Documents; No Lien Rights Created 

(a) If so provided in a written agreement signed by the

depositor, an attorney may charge the depositor for

compensation and expenses incurred in safekeeping or delivery

of a docu ment dep osited with the a ttorney.

(b) No lien arises for the benefit of an attorney on a document

deposited with the attorney, whether before or after its transfer,

even if provided  by agreem ent. (Adde d by Stats. 1993, ch.

519.)

§715. Notice and Acknow ledgm ent of De posit, Form

and Con tent 

An attorney may give written notice to  a deposito r, and obta in

written acknowle dgment fro m the dep ositor, in the following

form:

NOTICE AND ACKNOWLEDGMENT

To:__________________________________________

 (Name of Depositor)

____________________________________________

  (Address)

____________________________________________

(City, State, and ZIP)

I have accepted your will or other estate planning document for
safekeeping. I must use ordinary care for preservation of the
docum ent.

You must keep me advised  of any change in your addre ss
shown above. If you do not and I cannot return this document
to you when necessary, I will no longer be required to use
ordinary care for preservation of the document, and I may
transfer it to another atto rney, or I may transfer it to the clerk
of the superior court of the county of your last know domicile,
and give notice of the transfer to the State Bar of California.

_____________________________________________
(Signature o f Attorney)

_____________________________________________
(Addre ss of Attorney)

_____________________________________________
(City, State, and ZIP)

My address shown above is correct. I understand that I must
keep you advised o f any change in this address.
_________________ ______________________ 
      (Dated) (Signature of depositor)

(Added  by Stats. 199 3, ch. 519 .)
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§716. Preservation and Standard of Care—Effect of
Compliance with Section 715 

Notwithstanding Section 710, if an attorney has given written
notice to the depositor, and has obtained written
acknowledgment from the depositor, in substantially the form
provided in Section 715, and the requirements of subdiv ision
(a) of Section 732 are satisfied, the attorney, and a successor
attorney that accepts transfer of a docume nt, shall use at least
slight care for preservation of a document deposited with the
attorney. (Ad ded by S tats. 1993, c h. 519.)

§720. Termin ation of Depo sit 

A depositor may terminate a deposit on demand, in which case
the attorney shall deliver the docume nt to the depositor. (Added
by Stats. 199 3, ch. 519 .)

§730. Termin ation of Depo sit—Attorney 

An attorney with whom a document has been deposited, or to
whom a document has been transferred pursuant to this article,
may terminate the deposit only as provided in this article.
(Added  by Stats. 199 3, ch. 519 .)

§731. Termination of Deposit—Methods 

An attorney may te rminate the d eposit  by one of the following
methods:

(a) Personal delivery of the document to the depositor.

(b) Mailing the doc ume nt to  the d epo sito r's last know address,
by registered o r certified mail w ith return receipt requested, and
receiving a sign ed receip t.

(c) The method agreed o n by the dep ositor and a ttorney.
(Added  by Stats. 199 3, ch. 519 .)

      
§732. Termination of Deposit After Notice to Rec laim
Mailed , Metho ds of Tra nsfer 

(a) An attorney m ay terminate a d eposit  under this  section if the
attorney has mailed notice to reclaim the document to the
dep osit or's  last know address and the d epositor has failed to
reclaim the document within 90 days after the mailing.

(b) Subject to subdivision (f), an attorney may terminate a
deposit  under this section by transferring the docu ment to
another attorney. All do cuments tran sferred und er this
subdivision  shall be transferr ed to the sam e attorney.

(c) Subject to subdivision (f), if an attorney is deceased, lacks
legal capacity, or is no longer an active  membe r of the State
Bar, a deposit may be terminated under this section by
transferring the d ocumen t to the clerk of the superior court of
the county of the d epo sito r's last known domicile. The attorney

shall advise the clerk that the docume nt is being transferred
pursuant to Section 732.

(d) An attorney may not accept a fee or compensation from a
transferee for transferring a  docume nt under th is section. An
attorney may charge a fee for receiving a document under this
section.

(e) Transfer of a document by an attorney under this section is
not a waiver or b reach of an y privilege or c onfidentiality
associated with the document, and is not a violation of the rules
of professiona l conduct. If th e document is privileged under
Article 3 (commencing with Section 950) of Chapter 4 of
Division 8 of the Evid ence Code, the document remains
privileged after the transfer.

(f) If the document is a will and the attorney has actual notice
that the depositor has died, the a ttorney may term inate a dep osit
only as provided in Section 734. (Added by Stats. 1993, ch.
519.)

     
§733. Notice to State B ar of Tran sfers Under Section
732 

(a) An attorney transferring one or more documents under
Section 732 shall m ail notice of the transfer to the State Bar of
California . The notice shall contain all of the following
information:

(1) The name of the depositor.

(2) The date of the transfer.

(3) The name, address, and State Bar number of the
transferring atto rney.

(4) Whether any documents are tran sferred to an  attorney,
and the name, address,  and State Bar number of the attorney
to whom the documents are transferred.

(5) Whethe r any docu ments are transferred to a superior court
clerk.

(b) The State Bar shall record only one notice of transfer for
each transferring attor ney. The S tate Bar shall prescribe the
form for the notice of transfer. On request by any person, the
State Bar shall give that person information in the notice of
transfer. At its sole election, the State Bar may give the
information orally or in writing. (Added by Stats. 1993, ch.
519.)

§734. Te rmination  of Depo sit, Death o f Depos itor 

(a) In cases not g overned  by subdivision (b) or (c), after the
death of the depositor an attorney may terminate a deposit by
personal delivery of the document to the depositor's personal
representative.

(b) If the document is a will and the attorney has actual notice
that the depositor has died but does not have actual notice that
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a personal representative has been appointed for the depositor,
an attorney may terminate a deposit only as provided in Section
8200.

(c) If the docume nt is a trust, after the death of the depositor an
attorney may terminate a deposit by personal delivery of the
document either to the depositor's personal representative or to
the trustee named in the docum ent. (Added by Stats.  1993, ch.
519.)

§735. Termination of Deposit—Death or Incapacity of
Attorney 

(a) If the attorney is deceased or lacks legal capacity, a de posit
may be term inated as pro vided in this  arti cle b y the  atto rney's
law partner, by a shareholder of the a ttor ney's  law corporation,
or by a lawyer or  nonlawyer e mployee o f the attorney's firm,
partnership, or corporation.

(b) If the attorney lacks legal capacity and there is no pe rson to
act under subdivision (a), a deposit may be terminated by the
conservator of the attorney's estate or by an attorney in fact
acting under a durable power of attorney. A conservator of the
attorney's estate m ay act without co urt appro val.

(c) If the attorney is deceased and there is no person to act
under subdivision (a), a deposit may be terminated by the
attorney's personal representative.

(d) If a person authorized under this section terminates a
deposi t as provided in Section 732, the person shall give the
notice required by Section 733. (Added by Stats. 1993, ch.
519.)

§2620 .2 Failure to File Account by Conservator or
Guardian; Court Appointed Counsel

(a) Whenever the conservator or guardian has failed to file an
account as required by Section 2620, the court shall require that
written notice be given to the conservator or guardian and the
attorney of record for the conservatorship or guardianship
directing the conservator or guardian to file an account and to
set the account for hearing before the court within 60 days of
the date of the notice or, if the conservator or guardian is a
public agency, within 120 days of the date of the notice.

(b) Failure to file the a ccount within th e time specified in the
notice and any additional time allowed by the court under
subdivision (a), or within 45 days of actual receipt of the
notice, whichever is later, shall constitute a contempt o f the
authority of the court as described in Section 1209 of the Code
of Civil Procedure.

(c) If the conservator or guardian does not file an account and
set the account for hearing as required by Section 2620 the
court shall do one or more of the following:

(1) Remov e the conser vator or gu ardian as provided under
Article 1 (commencing with Section 2650) of Chapter 9 of
Part 4 of Division 4.

(2) Issue and serve a citation requiring a guardian or
conservator who does not file a required account to appear
and show cause why the guardian or conservato r should  not
be punished for contempt. If the guardian or conservator
purpose ly evades personal service of the citation, the
guardian or conservator shall be removed from office.

(3) Suspend the powers of the conservator or guardian and
appoint a temporary conservator or guardian, who shall take
possession of the assets of the conservatorship or
guardianship, investigate the actions of the conservator or
guardian, and petition  for surcharge  if this is in the best
interest of the ward or conservatee. Compensation for the
temporary conservator or guardian, and counsel for the
temporary conservator or guardian, shall be treated as a
surcharge against the conservator or guardian, an d if unpaid
shall be considered a breach of condition of the bond, unless
for good cause shown the court finds that the temporary
conservator or guardian, and counsel for the temporary
conservator or guardian, shall be compensated from the
estate.

(4) (A) Appoint legal counsel to represent the ward or
conservatee if the court has not suspended the powers
of the conservator or guardian and appoint a temporary
conservator or guardia n pursuant to paragraph (3).
Compensation for the counsel appointed for the ward or
conservatee shall be treated as a surcharge against the
conservator or guardian, and if unpaid shall be
considered a breach of a condition on the bond, unless
for good cause shown the court finds that counsel for
the ward or conservatee shall be compensated
according to Section 1470. The court shall order the
legal counsel to do one or more of the following:

(i) Investigate the actions of the conservator or
guardian, an d petition for  surcharge if this  is in the
best interest of the ward or conservatee.

(ii) Recommend to the court whether the
conservator or guardian should  be remo ved. (iii)
Recommend  to the court whether money or other
property  in the estate should be deposited pursuant
to Section 2453, 2453.5, 2454, or 2455 to be
subject to withdrawal only upon authorization of the
court.

(B) After resolution of the matters for which legal
counsel was appointed in subparagraph (A), the court
shall terminate  the appo intment of lega l counsel,  unless
the court determines that continued representation of
the ward or conservate e and the esta te is necessary and
reasonable.

(5) Order that money o r proper ty in the estate be deposited
pursuant to Section 2 453, 24 53.5, 2 454, or 2455 to be
subject to withdrawal only upon a uthorization  of the court.

(6) Grant, upo n ex parte ap plication or such notice as the
court may require, time to file the account, not to exceed an
additional 60 days  after the expiration of the deadline
described in subdivision (a), where the court finds ther e is
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good cause and that the estate is adequately bonded. After
expiration of any extensions, if the account has not been
filed, the court shall take action as described in paragraphs
(1) to (5), inclusive.

(d) Subdivision (c) does not preclude the court from
additiona lly taking any other ap propriate  action in response to
a failure to file a proper accounting  in a timely mann er. (Added
by Stats. 1990, ch. 79.  Amended by Stats. 1991, ch. 1019;
Stats. 1992; ch. 572, Stats. 2001, ch. 359; Stats. 2 002, ch. 6 64.)

§2468. Disabled Attorney— Petition for Appointment
of Practice Administrator; Notice and Hearing,
Contents, Compensation, Termination

(a) The conservator of the estate of a disabled attorney who
was engaged in the practice of law at the time of his or her
disability, or other person interested in the estate, may bring a
petition seeking the appointment of an active member of the
State Bar of C alifornia to take control of the files and assets of
the practice o f the disabled  membe r.  

(b) The petition may be filed and heard on such notice that the
court determines  is in the best interests of the persons interested
in the estate of the d isabled me mber.  If the petition alleges that
the immediate appointment of a practice a dministrator is
required to safeguard the interests of the estate, the court may
dispense with notice provided that the conservator is the
petitioner or has joined in the petition or has otherwise waived
notice of hea ring on the pe tition.   

(c) The petition shall indicate the powers sought for the
practice administrato r from the list of po wers set forth in
Section 6185 o f the Business and Pro fessions Code.  The se
powers shall be specifically listed in the order appointing the
practice ad ministrator.   

(d) The petition shall allege the value  of the assets that ar e to
come under the control of the practice administrator, including
but not limited by the amount of funds in all accounts used by
the disabled member.   The cou rt shall require the  filing of a
surety bond in the amount of the value of the personal p roperty
to be filed with the court by the practice administrator.  No
action may be taken by the practice administrator unless a  bond
has been d uly filed with the co urt.    

(e) The pra ctice admin istrator shall not b e the attorney
representing  the conserv ator.    

(f) The court shall appoint the attorney nominated by the
disabled member in a writing, including but not limited to the
disabled member's will, unless the court concludes that the
appointment of the nominated person would be contrary to the
best interests of the estate  or would c reate a conflict of interest
with any of the clien ts of the disable d memb er.   

(g) The practice administrator shall be compensated only upon
order of the court making the appointment for his or her
reasonab le and necessary services.  The law practice shall be
the source of the compensation for the practice administrator
unless the assets are insufficient, in which case, the

compensation of the practice administrator shall be charged
against the assets of the estate as a cost of administration.  The
practice administrator shall also be entitled to reimbursement
of his or her costs.

(h) Upon c onclusion of the services of the practice
administrator, the practice administrator shall render an
accounting and petition for its approval by the superior court
making the appointment.  Upon settlement of the accounting,
the practice administrator shall be discharged and the surety on
his or her bo nd exone rated.    

(i) If the court appointing the practice administrator determines
upon petition that the disabled attorney has recovered his or her
capacity to resume his or her law practice, the appointment of
a practice ad ministrator shall forthwith terminate and the
disabled a ttorney shall be  restored to  his or her pra ctice.    

(j) For purp oses of this sectio n, the person appointed to take
control of the practice of the disabled member shall be referred
to as the "practice administrator" and the conservatee shall be
referred to as the "disabled member."  (Added by Stats. 1998,
ch. 683.)   

§2586. Court  Examination of Estate Plan of a
Conservatee 

(a) As used in this se ction, "estate p lan of the con servatee"
includes, but is not limited to, the conservate e's will, any trust
of which the conservatee is the settlor or beneficiary, any
power of appointment created by or exercisable by the
conservatee, and any contract, transfer, or jo int ownership
arrangement with provisions for paymen t or transfer of b enefits
or inte rest s at th e co nse rva tee's  death to  another or others which
the conservatee may have originated.

(b) Notwithstanding Article 3 (commencing with Section 950)
of Chapter 4 of Division 8 of the Evidence Code (lawyer- client
privilege), the court, in its discretion, may order that any person
having possession of any document constituting all or part of
the estate plan of the  conservate e shall deliver the  docume nt to
the court for examination by the court, and, in the discretion of
the court, by the  attorneys  for the persons who have appeared
in the proceedings under this article, in connection with the
petition filed under this article.

(c) Unless the court otherwise  orders, no person who examines
any document produced pursuant to a n order un der this section
shall disclose the contents of the document to any other person.
If that disclosure is made, the court may adjudge the person
making the d isclosure to b e in contem pt of court.

(d) For good cause, the court may order that a document

constituting all or part of the estate plan of the conservatee,

whether or not produced pursuant to an order under this

section, shall be delive red for safek eeping to the custodian

designated by the court. The court may impose those conditions

it determines are appropriate for holding and safeguarding the

docum ent. The co urt may autho rize the cons ervator to  take any

action a depositor may tak e under P art 15 (co mmencin g with
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Section 700) of Division 2. (Added by Stats. 1990, ch. 79,

operative  July 1, 199 1. Amend ed by Stats. 1 993, ch. 5 19.)

§2645. Attorney Guardian  or Conserv ator,

Compensation for Legal Services Performed 

(a) No attorney who is a  guardian or conservator shall receive

any compensation from the guardianship or conservatorship

estate for legal service s performe d for the guardian or

conservator unless the cou rt specifically  approves the right to

the compensation and finds that it is to the  advantage , benefit,

and best interests of the ward or conservatee.

(b) No parent, child, sibling, or spouse of a person  who is a

guardian or conservato r, and no law  partnership  or corporation

whose partner, shareholder, or employee is serving as a

guardian or conservator shall receive any compensation for

legal services performed for the guardian or conservator unless

the court specifically approves the right to the compensation

and finds that it is to  the advantage , benefit, and b est interests

of the ward or conservatee.

(c) This section shall not apply if the guardian or conservator

is related by blood or marriage to, or is a cohabiting with, the

ward or conservatee.

(d) After full disclosure o f the relationship s of all person s to

receive compensation for legal services under this  section, the

court may, in its discretion and at any time, approve the right

to that compensation, including any time during the pendency

of any of the following orders:

(1) An order appointing the guardian or conservator.

(2) An order approving the general plan under Section 1831.

(3) An order settling any account of the guardian or

conservator.

(4) An order approving a separate petition, with notice given

under Se ction 258 1. (Add ed by Stats. 1 993, ch. 2 93.)

§9764. Deceased Attorney—Petition for Appointment

of Practice Administrator; Notice and Hearing,

Contents, Compensation, Termination

(a) The personal representative of the estate of a deceased
attorney who was engaged in a practice of law at the time of his
or her dea th or other p erson interes ted in the estate  may bring
a petition for appointment of an active member of the State Bar
of California to ta ke control o f the files and assets of the
practice o f the decease d memb er.    

(b) The petition may be filed and heard on such notice that the
court determines  is in the best interests of the estate of the
deceased member.  If the petition allege s that the immed iate
appointment of a practice ad ministrator is req uired to  safeguard
the interests of the estate, the court may dispense with notice

only if the personal representative is the petitioner or has joined
in the petition or has otherwise  waived notice of hearing on the
petition.    

(c) The petition shall indicate the powers sought for the
practice administrato r from the list of po wers set forth in
Section 6185 o f the Business and Pro fessions Code.  The se
powers shall be spec ifically listed in the order appointing the
practice ad ministrator.   

(d) The petition shall allege the value of the assets that are to
come under the control of the practice administrator, including,
but not limited by the amo unt of funds in all  accounts used by
the deceased mem ber.  The court sh all require the filing of a
surety bond in the amount of the value of the personal property
to be filed with the court by the practice administrator.  No
action may be taken by the practice administrator unless a bond
has been fully filed  with the court.    

(e) The practice administrator shall not be the attorney
representing  the person al represen tative.    

(f) The court shall appoint the attorney nominated by the
deceased member in a writing, including, but not limited to, the
deceased membe r's will, unless the court concludes that the
appointment of the nominated person would be contrary to the
best interests of the estate or would create a conflict of interest
with any of the clien ts of the decea sed mem ber.  

(g) The pra ctice admin istrator shall  be comp ensated on ly upon
order of the court m aking the appointment for his or her
reasonable  and necessary services.  The law practice shall be
the source of the compensation for the practice administrator
unless the assets are insufficient in which case, the
compensation of the practice administrator shall be charged
against the assets of the estate  as a cost of administration.  The
practice administrator shall also be entitled to reimbursement
of his or her co sts.    

(h) Upon conclusion of the services of the practice
administrator, the practice administrator shall render an
accounting and petition for its approval by the superior court
making the appointment.  Upon settlement of the accounting,
the practice ad ministrator sha ll be discharged and the surety on
his or her bo nd exone rated.    

(i) For the pu rposes of this se ction, the pers on appo inted to  take
control of the practice of the deceased member shall be referred
to as the "practice administrator" and the decedent shall be
referred to as the "deceased member."  (Added by Stats. 1998,
ch. 682.)

§9880. Purchases or Interests Prohibited 

Except as provided in this chapter, neither the personal

representative nor the personal representative's attorney may do

any of the following:

(a) Purchase any property of the estate or any claim against the

estate, directly o r indirectly.
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(b) Be interested in any such purchase. (Added by Stats. 1990,

ch. 79, op erative July 1, 1 991.)

§9881. Orders Authorizing  Purchase; R equiremen ts

Upon a petition filed under Section 9883, the court may make

an order und er this section au thorizing the personal

representative or the personal representative's attorney to

purchase property of the estate if all of the following

requirements are satisfied:

(a) Written co nsent to the pu rchase is  signed by (1) each known

heir whose interest in the estate would be affected by the

proposed purchase and (2) e ach know devisee w hose interest

in the estate would be affected by the proposed purchase.

(b) The  written consen ts are filed with the c ourt.

(c) The pu rchase is  shown to be to the advantage of the estate.

(Added  by Stats. 199 0, ch. 79, o perative Ju ly 1, 1991 .)

§9882. Orders  Author iz ing  Purcha se; W ill

Authorization 

Upon a petition filed under Section 9883, the court may make

an order under this section authorizing the personal

representative or the perso nal represe ntative's attorney to

purchase property o f the estate if the will of the decedent

authorizes the personal representative or the personal

rep rese ntat ive's  attorney to purchase the property. (Added by

Stats. 1990 , ch. 79, op erative July 1, 1 991.)

     

§9883. Petitions; Confirmation of Sale; Notice of

Hearing; Orders; Conveyance 

(a) The personal representative may file a petition requesting

that the court make an order under Section 9881 or 9882. T he

petition shall set forth the facts upon which the request for the

order is based.

(b) If court co nfirmation of the  sale is required, the court may

make its order under Section 9881 or 9882 at the time of the

confirmation.

(c) Notice of the hearing on the petition shall be given as

provided in Section  1220 to all of the following perso ns:

(1) Each person listed in Section 1220.

(2) Each known heir whose interest in the estate would be

affected by the proposed purchase.

(3) Each known devisee whose interest  in the estate would be

affected by the proposed purchase.

(d) If the court is satisfied that the purchase should be

authorized, the court shall make an order authorizing the

purchase upon the terms and conditions specified in the order,

and the personal representative may execute a conveyance or

transfer according to the terms of the order. Unless otherwise

provided in the will or in the order of the court, the sale of the

property  shall be made in the same manner as the sale of other

estate property of the same nature. (Added by Stats. 1990, ch.

79, ope rative July 1, 19 91.)

§9884. Purchas es Pursuan t to Contract 

This chapter does not prohibit the purchase of property  of the
estate by the personal representative or the personal
rep rese ntat ive's  attorney pursuant to a contract in writing made
during the lifetime of the decedent if the contract is one that
can be specifically enforced and the requirements of Chapter
11 (commencing with Section 9860) are satisfied. (Added by
Stats. 1990 , ch. 79, op erative July 1, 1 991.)

§9885. Options to Purchase 

This chapter does not prevent the exercise by the personal
representative or the personal representative's attorney of an
option to purchase property of the estate given in the will of the
decedent if the requirements of Chapter 17 (comme ncing with
Section 9980) are satisfied. (Added by Stats. 1990, ch. 79,
operative  July 1, 199 1.)

§10804. Estate Attorney Acting as Personal
Representative—Court Approval of Compensation

Notwithstanding any provision in the de cedent's will, a
personal representative wh o is an attorne y shall be entitled to
receive the personal representative's compensation as provided
in this part, but shall not receive compensation for services as
the attorney for the personal representative unless the court
specifically  approves the right to the compensation in advance
and finds that the arrangement is to the advantage, benefit, and
best interests of the decedent's estate. (Added  by Stats. 1990,
ch. 79, operative J uly 1, 1991 . Amende d by Stats. 19 93, ch.
293; Stats. 1 996, ch. 5 63; Stats. 20 01, ch. 69 9.)

§15642. Grounds for Removal of a Trustee 

(a) A trustee may be remo ved in accordanc e with the trust
instrument, by the  court on its  own motion, or on petition of a
settlor, cotrustee, or beneficiary under Section 17200.

(b) The grounds for removal of a trustee by the court include
the following:

(1) W here the trustee  has comm itted a breac h of the trust.

(2) Where  the trustee in insolv ent or otherw ise unfit to
administer the  trust.

(3) Where hostility or lack of cooperation among cotrustees
impairs the ad ministration of the  trust.
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(4) W here the trustee  fails or declines  to act.

(5) Where the trustee's compensation is excessive under the
circumstances.

(6) Where the sole trustee is a perso n describe d in
subdivision (a) of Section 21350, whether or not the person
is the transferee of a donative transfer by the transferor,
unless, based up on any evid ence of the inte nt of the settlor
and all other facts and circumstances, which shall be made
known to the court, the  court finds that it is co nsistent with
the settlor's intent that the trustee continue to serve and that
this intent was not the product of fraud, menace, duress, or
undue influence. Any waiver by the settlor of this provision
is against public policy and shall be void. This paragraph
shall not apply to instruments that became irrevocable on or
before January 1, 1 994. T his paragraph shall not apply if any
of the following  conditions a re met:

(A) The settlor is related by blood or marriage to, or is a
cohabiting with, any one or more of the trustees, the person
who drafted or transcribed the instrument, or the person
who caused the instrument to be transcribed.

(B) The instrument is reviewed by an independent attorney
who (1) counsels the settlor about the nature of his or her
intended trustee designation and (2 ) signs and de livers to
the settlor and the d esignated trus tee a certificate in
substantially the following form:

 "CERTIFICATE OF INDEPENDENT REVIEW

I,  _______________________________________
(attorney's name)

have reviewed _____________________________
           (name of instrum ent)

and have counseled my client, __________________
         (name of client)

fully and privately on the nature and legal effect of the
designation as trustee of ______________________

        (name of trustee)

contained in such instrument.  I am so disassociated from
the interest of the person named as trustee as to be in a
position to advise my client impartially an d confiden tially
as to the consequences of the designation. On the basis of
this counsel, I co nclude that the  designatio n of a person
who would otherwise be subject to removal under
paragraph (6) of subdivision (b) of Section 15642 of the
Proba te Code is  clearly the settlor's intent and such intent
is not the product of fraud, menace, duress, or undue
influence.

_______________________ ________________
 (Name o f Attorney)             (Date)"

This independent review and certification may occur
either before or after the instrument has been executed,
and if it occurs after the date of execution, the named

trustee shall not be subject to remova l under this
paragraph. Any attorney whose written engagement
signed by the client is expressly limited to the
preparation of a certificate under this subdivision,
including the prior counseling, shall not be considered
to otherwise r epresent the  client.

(C) After full disclosure of the relationships of the
persons involved, the instrument is approved pursuant
to an order u nder Article  10 (commencing with Section
2580) of Chapter 6 of Part 4 of Division 4.

(7) For other good cause.

(c) If, pursuant to paragraph (6) of subdivision (b), the court
finds that the designation of the trustee was not consistent with
the intent of the settlor or was the product of fraud, menace,
duress, or undue influence, the person being removed as trustee
shall bear all  costs of the pro ceeding, inc luding reaso nable
attorney's fees.

(d) If the court finds that the petition for removal of the trustee
was filed in bad faith and that removal would be contrary to the
sett lor's  intent, the court may order that the person or persons
seeking the removal of the trustee bear all or any part of the
costs of the proceeding, includ ing reasonable attorney's fees.

(e) If it appears to the court that trust  property o r the interests
of a beneficiary may suffer loss or injury pending a decision on
a petition for removal of a trustee and any ap pellate review, the
court may, on its own motion or on petition of a cotrustee or
beneficiary,  compel th e trustee who se remova l is sought to
surrender trust prope rty to a cotrustee or to a receiver or
temporary trustee. The court may also suspend the powers of
the trustee to the e xtent the cour t deems nec essary.

(f) For purposes of this section, the term "related by blood or
marriage" shall include persons within the seventh degree.
(Added by Stats. 199 0, ch. 79, operative July 1, 1991.
Amend ed by Stats. 1 993, ch. 2 93; Stats. 19 95, ch. 73 0.)
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§15687. Attorney Acting as Trustee—Compensation
for Legal Services Performed

(a) Notwithstanding any provision of a trust to the contrary, a
trustee who is an attorney may rec eive  only (1)  the t rust ee's
compensation provided in the trust or otherwise provide d in
this article or (2) compensation for legal services performed for
the trustee, unless the trustee obta ins appro val for the right to
dual compensation as provided in subdivision (d).

(b) No parent, child, sibling, or spouse of a perso n who is a
trustee, and no law partnership or corporation whose partner,
shareholder, or emplo yee is serving as a  trustee shall receive
any compensation for legal services performed for the trustee
unless the trustee waives trustee compensation or unless the
trustee obtains approval for the right to dual compensation as
provided in subdivision (d).

(c) This section  shall not app ly if the trustee is related by blood
or marriage to, or is a cohabiting with, the settlor.

(d) After full disclosure of the nature of the compensation and
relationship  of the trustee to a ll persons receiving compensation
under this section, the truste e may obta in approv al for dual
compensation by either of the following:

(1) An order pursuant to paragraph (21) of subdivision (b) of
Section 17200.

(2) Giving 30 days' advance written notice to the persons
entitled to notice und er Section 1 7203. W ithin that 30-day
period, any person entitled to notice may object to the
proposed action by written notice to the trustee or by filing a
petition pursuant to paragraph (21) of subdivision (b) of
Section 17200 . If the trustee receiv es this objec tion during
that 30-day period and if the trustee wishes dual
compensation, the trustee shall file a petition for approval
pursuant to paragra ph (21) o f subdivision (b) of Section
17200.

(e) Any waiver of the requirements of this section is against
public policy and shall be void.

(f) This section applies to services rendered on or after January
1, 1994. (Added by Stats. 1993, ch. 293. Amended by Stats.
1995, c h. 730.)

§15688. Public Guardian appointed as trustee;
authorized pa yments

Notwithstanding any other provision of this article and the
terms of the trust, a public guardian who is app ointed as a
trustee of a trust pursuant to Section 15660.5 shall be paid from
the trust property for all of the following:

(a) Reasonable expenses incurred in the administration of the
trust.

(b) Compensati on for services of the public guardian and the
attorney of the public guardian, and for the filing and

processing services of the county clerk in the amount the court
determines is just and reasonable.

(c) An annual bond fee in the amount of twenty-five dollars
($25) plus one-fourth of 1 percent of the amount of the trust
assets greater than ten thousand dollars ($10,000).  The amount
charged shall be dep osited in the co unty treasury.  (Added by
Stats. 1997 , ch. 93.)

§17200. Trusts—Existence of;  Petitions to Appoint a
Practice Administrator for a Deceased or Disabled
Member

(a) Except as provided in Section 15800, a trustee or
beneficiary of a trust may petition the court under this chapter
concerning the internal affairs of the trust or to determine the
existence of the  trust.    

(b) Procee dings conc erning the intern al affairs of a trust
include, but are not lim ited to, proc eedings fo r any of the
following purposes:

(1) Determining questions of construction of a trust
instrument.    

(2) Determining the existence or nonexistence of any
immunity, po wer, privilege , duty, or right.    

(3) Deter mining the valid ity of a trust provisio n.    

(4) Ascertaining beneficiaries and determining to whom
property  shall pass or be delivered upon final or partial
termination of the trust, to the extent the d etermination  is
not made  by the trust instrume nt.    

(5) Settling the accounts and passing upon the acts of the
trustee, including  the exercise o f discretionary p owers.   

(6) Instructing th e trustee.   

(7) Compelling the trustee to report information about the
trust or account to the beneficiary, if (A) the trustee has
failed to submit a requested report or account within 60
days after written request of the beneficiary and (B) no
report or accou nt has been m ade within six m onths
precedin g the reques t.    

(8) Gran ting powers  to the trustee.    

(9) Fixing or allo wing payme nt of the tru stee 's
compensation or reviewing the reasonableness of the
trustee's comp ensation.    

(10) Ap pointing or r emoving a  trustee.    

(11) Ac cepting the re signation of a tru stee.    

(12) Compelling redress of a breach of the trust by any
available rem edy.    
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(13) Approving or directing the modification or termination
of the trust.   

(14) Approving or directing the combination or division of
trusts.     

(15) Amending or conforming the trust instrument in the
manner required to qualify a decedent's estate for the
charitable  estate tax deduction under federal law, including
the addition of mandatory governing instrument
requireme nts for a charitable remainder trust as required by
final regulations and rulings of the United States Internal
Revenue  Service.    

(16) Authorizing or directing transfer of a trust or trust
property to  or from ano ther jurisdictio n.    

(17) Directing transfer o f a testamentary tru st subject to
continuing co urt jurisdiction fro m one co unty to anothe r. 

(18) Approving removal of a testamentary trust from
continuing co urt jurisdiction.    

(19) Reforming or excusing co mpliance w ith the governing
instrument of an organ ization pursu ant to Sectio n 1610 5. 
 

(20) Determining the liability of the trust for any debts of a
deceased settlor.  How ever, nothing  in this paragraph shall
provide standing to  bring an action concerning the internal
affairs of the trust to a person  whose on ly claim to the asse ts
of the dece dent is as a cre ditor.    

(21) Determining petitions filed pursuant to Section 15687
and reviewing the reasonableness  of compensation for legal
services authorized under that section.  In determining the
reasonableness  of compensation under this paragraph, the
court may consider, together with all other relevant
circumstances, whether prior appro val was obtained
pursuant to S ection 15 687.   

(22) If a member of the State Bar of California has
transferred the economic interest of his or her practice to a
trustee and if the member is a deceased member under
Section 9764, a  petition may b e brough t to appoin t a
practice administrator.  The procedures, including, but not
limited to, notice requirements, that apply to the
appointment of a practice administrator for a deceased
member shall apply to the p etition broug ht under this
section.    

(23) If a member of the State Bar of California has
transferred the economic interest of his or her practice to a
trustee and if the member is a disabled member under
Section 2468, a petition may be brought to appo int a
practice administrator.  The procedures, including, but not
limited to, notice req uirements, that a pply to the
appointment of a practice adminis trator for a disabled
member shall apply to the peti tion broug ht under this
section.  (Added by Stats. 1990, ch. 79.  Amended b y Stats.
1991, ch. 992; Stats. 1993, ch. 293; Stats. 1996, ch. 862;

Stats. 1997, ch. 724; Stats. 1998, ch. 682; Stats. 1999, ch.
175.)

§21350. Instrument Making D onative Tran sfer to
Drafto r of Instru men t is Invalid

(a) Except as provided in Section 21351, no provision, or
provisions, of any instrument shall be valid to  make any
donative tra nsfer to any of the  following: 

(1) The  person wh o drafted the  instrument. 

(2) A person who is related by blood or marriage to, is a
cohabiting with, or is an employee  of, the person who drafted
the instrument. 

(3) Any partner or shareholder of any law partnership or law
corporation in which the person described in paragraph (1)
has an ownership interest, and any employee of any such law
partnership  or law corp oration. 

(4) Any person who has a fiduciary relationship  with the
transferor, including, b ut not limited to, a conservator or
trustee, who transcrib es the instrument or causes it to be
transcribed . 

(5) A person who is related by blood o r marriage to, is a
cohabiting with, or is an employee of a perso n who is
described  in paragrap h (4). 

(6) A care  custodian o f a depend ent adult. 

(b) For purposes of this section, "a person who is related by
blood o r marriage"  to a person  means all of the  following: 

(1) The person's spouse or predeceased spouse.

(2) Relatives within the third degree of the person and of the
person's spouse.

(3) The  spouse o f any person d escribed in  paragrap h (2). 

In determining any relationship under this subdivision, Sections
6406, 6407, and Chapter 2 (commencing with Section 6450) of
Part 2 of D ivision 6 shall b e applicab le. 

(c) For purp oses of this  section, the term  "depen dent adult"  has
the meaning set fo rth in Section 15610.23 of W elfare and
Institutions Code and also includes those persons who (1) are
older than age 64 and (2) would be dependent adults, within the
meaning of Section 15610.23, if they were between the ages of
18 and 64. The term "care custodian" has the meaning set fo rth
in Section 15610.17 of W elfare and Institutions Code. (Added
by Stats. 1993, ch. 293; Amended by Stats. 1995, ch 730; Stats.
1996, c h. 862; Sta ts. 1997, ch . 724.)

§21350.5. Disqualified Person Defined 

For purpose s of this part, "disqualified person"  means a person
specified in subdivision (a) of Section 2 1350, b ut only in cases
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where Section 21351 does not apply.  (Added by Stats. 1995, ch
730.)

§21351. Exemptions and Exceptions to Section 21350

Section 21350 does not apply if any of the following conditions
are met:

(a) The transferor is related by b lood or marriage to , or is a
cohabiting with, the transferee , or the perso n who dra fted the
instrument.  This subd ivision shall retroactively apply to an
instrument that becomes irrevocable on or after July 1, 1993.

(b) The instrument is reviewed by an independent attorney who
(1) counsels the client (transferor) about the nature of his or her
intended transfer and (2) signs and delivers to the transferor
and the drafter a certificate in substa ntially the following form:

"CERTIFICATE OF INDEPENDENT REVIEW

I_________________________________________,
   (attorney's name)

have reviewed_________________________________
 (name of instru ment)

and counseled my client, _________________________
   (name of clie nt)

on the nature  of the transfer, or  transfers, of pro perty to

____________________________________________
(name of potentially disqualified person)

contained in such instrument. I am so disassociated from the
interest of the transferee as to be in a posit ion to advise my
client impartially and confidentially as to the consequences
of the transfer. On  the basis of th is counsel, I conclude that
the transfer, or transfers, in such instrument that otherwise
might be invalid under Section 21350 of the Probate Code
are valid because such transfer, or transfers, are not the
product of fraud, menace, duress, or undue influence

___________________________________________
  (Name o f Attorney)       (Date)

Any attorney whose written engagement signed by the client
is expressly  limited solely to the preparation of a certificate
under this subdivision , including the p rior counse ling, shall
not be co nsidered to  otherwise rep resent the client.

(c) After full disclosure of the relationships of the persons
involved, the instrument is approved pursuant to an order under
Article 10 (com mencing with  Section 2580) of Chapter 6 of
Part 4 of Division 4.

(d) The court determines, upon clear and convincing evidence,
excluding the testimony of any person described  in subdivision
(a) of Section 21350, that the transfer was not the product of
fraud, menace, d uress, or und ue influence. If the  court finds
that the transfer was the product of fraud, menace, duress, or

undue influence, the disqualified person shall bear all costs of
the proceeding, including rea sonable attorney's fees.

(e) Subdivision (d) shall apply only to the following
instruments:

(A) Any instrume nt executed by a pe rson who w as not a
resident of this state at the time the instrument was executed.

(B) Any instrume nt other than one making a transfer to a
person described in paragraph (1) of subdivision (a) of
Section 21350.

(C) Any instrument executed on or before July 1, 1993, by a
person who was a resident of this state at the time the
instrument was executed.

(f) The transfe ree is a federa l, state, or local public entity, an
entity that qualifies for an exemption from taxation under
Section 501(c)(3) or 501(c)(19) of the Internal Revenue Code,
or a trust holding an interest for this entity, but only to the
extent of the interest of the  entity, or the trustee o f this trust.
This  subdivision shall retroactively apply to an instrument that
becomes irrevocable, on or after July 1, 1993.

(g) For purposes of this section, "related by blood or marriage
shall include persons within the seventh degree. (Added by
Stats. 1993, ch. 293. Amended by Stats. 1994, ch. 40, effective
April 19, 1 994; Stats. 1 995, ch 7 30.)

§21352. L iability for Prohib ited Tran sfer 

No person shall be liable for making any transfer pursuant to an
instrument that is prohibited by this part unless that person has
received actual notice of the possible invalidity of the transfer
to the disqualified person under Section 21350 prior to making
the transfer. A person who receives actual notice of the possible
invalidity of a transfer prio r to the transfer shall no t be held
liable for failing to make the transfer unless the validity of the
transfer has been conclusively determined by a court.  (Added
by Stats. 199 3, ch. 293 .)

§21353. Failed Transfer; Disqualified Person

If a transfer fails under this part, the transfer shall be made as
if the disqualified person predeceased the transferor without
spouse  or issue, but o nly to the extent tha t the value of the
transfer exceeds the intestate interest of the disqualified person.
(Added by Stats. 199 3, ch. 293. Amended by Stats. 1995, ch.
730.)

§21354. Disqualification Despite Contrary Provision

This part applies notwithstanding a contrary provision in the

instrument. (A dded b y Stats. 1993 , ch. 293.)

§21355. Effective Da te
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This part shall app ly to instruments  that become irrevocable on

or after September 1, 1993. For the purposes of this section, an

instrument which is otherwise revocable or amendable shall be

deemed to be irrevocable if on September 1, 1993, the

transferor by reason of incapacity was unable to change the

disposition of his or her p roperty and  did not rega in capacity

before the date of his or her death. (Adde d by Stats. 1993, ch.

293. Am ended b y Stats. 1995 , ch. 730.)

§21356. Periods Prescribed to Invalidate Instrument

Making Donative Transfer to Draftor

An action to estab lish the invalidity of a ny transfer described

in Section 21350 can only be commenced within the periods

prescribed in this section as follows:

(a) In case of a transfer by will, at any time after letters are

first issued to  a general representative and before an order for

final distribution is made.

(b) In case of any transfer other than by will, within the later

of three years after the transfer becomes irrevocable or three

years from the date the person bringing the action discovers,

or reasonably sho uld have d iscovered , the facts material to

the transfer. (Ad ded by S tats. 1995, c h. 730.)

PUBLIC CONTRACT CODE
 
§10353.5 Lega l Services Contrac t 

(a) Any contract for legal services shall contain the following
provisions:

(1) The contractor shall agree to adhere to legal cost and
billing guideline s designated  by the state agen cy.

(2) The co ntractor shall ad here to  litigation plans designated
by the state age ncy.

(3) The contractor shall adhere to case phasing of activities
designated  by the state agen cy.

(4) The contractor shall submit and adhere to legal budgets
as designate d by the state ag ency.

(5) The co ntractor shall  maintain legal malpractice insurance
in an amount not less than the amount designated by the state
agency.

(6) The contractor shall submit to legal bill audits and law
firm audits if requ ested by the sta te agency.  The audits may
be conducted by employees or designees of the state agency
or by any legal co st control pro viders retaine d by the state
agency for that purpose.

(b) A contractor  may be req uired to sub mit to a legal cost and
utilization review , as determine d by the state ag ency.

(c) As used  in this section, the follo wing definitions  apply:

(1) "Legal bill au dits," mean s an evaluation and analysis of
the reasonab leness of par ticular legal bills sub mitted to a state
agency for re imbursem ent.

(2) "Law firm audit," means a review of law firm files
applicab le to legal services provided to a state agency for a
particular time period.

(3) "Legal cost and utilization review," means a review
performed by the state agency or its legal cost provider of the
utilization and billing practices of a contractor for the purpo se
of developing or revising guidelines to be followed
prospectively by the contra ctor in repre senting the state
agency.

(4) "Contra ct for legal servic e," shall include any contract
between a state agency and any law firm, professional
corporation, law firm partnership, or individual attorney to
perform le gal work on  behalf of the state  agency.

(5) "Legal cost control provider," means any corporation,
professional corporation, partnership , or sole pro prietorship
which possesses the following qua lifications:

(A) Maintains an office in the state.

(B) Is authorized to do business in the state.

(C) Has existed as a legal cost control provider fo r at
least two complete, successive years, as evidenced by
filings of tax returns.

(D) All legal cost control services are provided by
attorneys.

(E) All attorneys providing the legal cost control
services are admitted to practice in this state.

(F) All attorneys have  been adm itted to practice in this
state for a minimum  of five years prior to the
performance of any legal cost control services for any
state agency.

(G) Any legal cost control provid er shall maintain
professional liability insurance in the amount
designated by the state agency. (Added by Stats. 1992,
ch. 734.)
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§40432.  Legal Representative

The Attorney General shall represent the board and the state in
litigation concerning affairs of the board, unless the Attorney
General represents another state agency that is a party to the
action.  In that case, the Attorney General may represent the
board with the written consent of the boar d and the o ther state
agency,  the board may contract for the serv ices of private
counsel,  subject to  Section 11040 of the Government Code, or
the legal counse l of the board may represent the board.
Sections 11041, 11042, and 11043 of the Government Code are
not applicable to the board. (Added by Stats. 1989, ch. 1095.
Amended by Stats. 2002, ch. 396, operative September 6,
2002.)

REVENUE AND TAXATION CODE

§19276. State Bar Furnish Membership Information
to Franchise Tax Board 

(a) Notwithstanding any other provision of law, the Franchise
Tax Board may require any board, as defined in Section 22 of
the Business and Pro fessions Code, and the State Bar, the
Department of Real Estate, and the Insurance Commissioner
(hereinafter referred to as licensing board) to provide to the
Franchise Tax Board the following information with respect to
every licensee:

(1) Name.

(2) Address or addresses of record.

(3) Federal employer identification number (if the entity is a
partnership) or social security number (for all others).

(4) Type of license.

(5) Effective  date of license  or renewa l.

(6) Expiration date of license.

(7) Whether license is active or inactive, if known.

(8) W hether license  is new or rene wal.

(b) The Franchise Tax Board m ay do the following:

(1) Send a notice to any licensee failing to provide the
identification number or social security number as required
by subdivision (a) of Section 30 of the Business and
Professions Code and subdivision (a) of Section 1666.5 of
the Insurance Code, describing the information that was
missing, the penalty associated with not providing it, and that
failure to provide th e information  within 30 days will re sult
in the assessme nt of the pena lty.

(2) After 30 days following the issuance of the notice
described in paragraph (1), assess a one hundred dollar

($100) penalty, due a nd payab le upon notice and demand, for
any licensee failing to provide either its federal employer
identification number (if the licensee is a partnership ) or his
or her social security numb er (for all other s) as required  in
Section 30 of the Business  and Professions Code and Section
1666.5 of the Insurance Code.

(c) Notwithstanding Chapter 3.5 (commencing with Section
6250) of Division 7 of Title 1 of the Government Code, the
information furnished to the Franc hise Tax B oard pu rsuant to
Section 30 of the Business and Professions Code or Section
1666.5  of the Insurance Code shall not be deemed to be a
public  record and shall not be open to the public for inspection.
(Added by Stats. 1986, ch. 1361. Amended by Stats. 1988, ch.
1333, e ffective Septe mber 26 , 1988.)

WATER CODE

§186.  Powers of Board N ecessary  for Exercise of its
Duties; Employment of Legal Counsel and Other
Persons; Orga nizatio n; Representation by Attorney
General

(a) The board shall have any powers, and may employ any legal
counsel and other personnel and assistance, that may be
necessary or conve nient for the exe rcise of its duties authorized
by law.

(b) For the purpose of administration, the board shall organize
itself, with the approval of the Governor, in the manner it
deems necessary p roperly to  segregate and conduct the work of
the board. The work of the board shall be divided into at least
two divisions, known as the Division of Water Rights and the
Division of Water Quality.  The board shall appoint a chief of
each divisio n, who shall  supervise the work thereof and act as
technical adviser to the board on functions under his or her
jurisdiction.

(c) The Attorney General shall represent the board, or any
affected regional water quality control board, or both the board
and the regional board, and the state in litigation concerning
affairs of the boar d, or a regional board, or both, unless the
Attorney General re presents  another state a gency that is  a party
to the action.   In that case, the Attorney General may represent
the board, the regional board, or both, with the written consent
of the board and the other state agency, the board may contract
for the services of private counsel to represent the board, the
regional board, or both, subject to Section 11040 of the
Government Code, or the legal counsel of the board may
represent the board, the regional board, or both.  Sections
11041, 11042, and 11043 of the Government Code are not
applicable to the board.  The legal counsel of the board shall
advise and furnish lega l services, exce pt represe ntation in
litigation, to the regional bo ards upo n their reque st.  (Former ly
§196 added by Stats. 1956, ch. 52.  Renumbered to §186 by
Stats. 1957, c h. 1932 .  Amended by Stats. 1967, ch. 284; Stats.
1969, ch. 482; Stats. 1971, ch. 794; Stats. 2002, ch. 396,
operative  Septemb er 6, 200 2.)

WELFARE AND INSTITUTIONS CODE
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§11350.6. Enforcement of Support Obligations;
Notice to Licensing Boards and Obligor; Judicial
Review; Duration of Section

(a) As used in this section:

(1) “Applicant” means any person applying for issuance or
renewal of a license.

(2) “Board” means any entity specified in Section 101 of the
Business and Profession s Code, the  entities referred  to in
Sections 1000 and 3600  of the Business and Professions
Code, the State Bar,  the Department of Real Estate, the
Department of Motor Vehicles, the Secretary of State, the
Department of Fish and G ame, and a ny other state
commissio n, department, committee, examiner, or agency
that issues a license, ce rtificate, creden tial, permit,
registration, or any other  authorizatio n to engage in a
business, occupation, or profession, or to the extent required
by federal law or regulations, for recreational purpose s. This
term includes all boards, comm issions, departments,
committees, examiners, entities, and agencies that issue a
license, certificate, cred ential, permit, reg istration, or any
other authorizatio n to engage  in a business, o ccupation, or
profession. The failu re to specifically name a particular
board, commissio n, departm ent, comm ittee, examiner , entity,
or agency that issues a license, certificate, cred ential, permit,
registration, or any other authorization to engage in a
business, occupation, or pro fession, does not exclude that
board, commission, departm ent, committee , examiner, en tity,
or agency from this term.

(3) “Certified list” means a list provided by the loca l child
support agency to the State Department of Social Se rvices in
which the local child support agency verifies, under p enalty
of perjury, that the names contained therein are support
obligors found to b e out of com pliance with a judgment or
order for su pport in a c ase being en forced und er Title  IV-D
of the Socia l Security Act.

(4) “Compliance with a ju dgment o r order for s upport”
means that, as set forth in a judgment or order for child or
family support, the obligor is no more than 30 calendar days
in arrears in making pa yments in full  for current sup port, in
making periodic payments in full, whether court ordered or
by agreement with the local child support agency, on a
support arrearage, or in making p eriodic pa yments in full,
whether court ordered or by agreement with the local child
support agency,  on a  judgement for reimbursement for
public assistance, or has obtained a judicial finding that
equitable  estoppel as provided in statute or case law
precludes enforcement of the order. The local child support
agencies are authorized to use this section to enforce orders
for spousal sup port only  when the local child support agency
is also enforcin g a related ch ild support o bligation ow ed to
the obligee parent by the same o bligor, pursu ant to Sections
11475.1 and 11475.2.

(5) “License” includes membership in the State Bar, and a

certificate, credential, permit, registration, or any other

authorization issued by a b oard that allo ws a person to

engage in a business, occ upation, or  profession, o r to opera te

a commercial motor vehicle, including appointment and

commission by the Secretary of State as a notary public.

“License” also includes any driver's license issued by the

Department of Moto r Vehicles, a ny commercial fishing

license issued by the D epartmen t of Fish and G ame, and to

the extent required by federal law or regulations, any license

used for recreatio nal purpo ses. This term  includes all

licenses, certificates, cred entials, permits, registrations, or any

other authorizatio n issued by a  board that allows a pe rson to

engage in a business, o ccupation , or professio n. The failure

to specifically name a particular type of license, certificate,

credential,  permit, registration, or other authorization issued

by a board that allows a person to engage in a business,

occupation, or profession, does not exclude that license,

certificate, credential, p ermit, registratio n, or other

authorization from this term.

(6) “Licensee” means any person holding a license,

certificate, credential, permit, registration, or other

authorization issued by a board, to eng age in a business,

occupation, or profession, or a  com mer cial  driv er's  license as

defined in Section 15210 of the Vehicle Code, including

appointment and commission b y the Secretary of State as a

notary public. "Licensee" also means any person holding a

driv er's  license issued by the Department of Motor Vehicles,

any person holding a commercial fishing license issued by the

Department of Fish and Game, and to the extent required by

federal law or regulations, any person holding a license used

for recreational purposes. This term includes all persons

holding a license, certificate , credential,  permit,  registration,

or any other authorization to engage in a business,

occupation, or profession, and the failure to specifically name

a particular type  of license, certifica te, credential, p ermit,

registration, or other authorization issued by a board does not

exclude tha t person from  this term. For lice nses issued to  an

entity that is not an individual person, “licensee” includes any

individual who is either listed on the license or who qualifies

[for] the license.

(b) The loca l child suppo rt agency shall  maintain a list of those

persons included in a case  being enfor ced unde r Title IV-D of

the Social Security Act against whom a support order or

judgment has been re ndered b y, or registered  in, a court of this

state, and who are not in compliance with that order or

judgmen t. The local child support agency shall sub mit a

certified list with  the names, social security numbers,  and last

known addresses of these persons and the name, address, and

telephone number o f the local child support agency who

certified the list to the State  Department of Social Services. The

local child support agency shall verify, under penalty of

perjury, that the persons listed are subject to an order or

judgment for the payment of support and that these persons are

not in compliance with the order or judgment. The local child

support agency shall submit to the State Department of Social

Services an updated  certified list on a monthly basis.

(c) The State Department of Social Services shall consolid ate

the certified lists receive d from the lo cal child  support agencies

and, within 30 cale ndar days  of receipt, shall provide a copy of
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the consolida ted list to each board which is responsible for the

regulation of licenses, as specified in this section.

(d) On or before November 1 , 1992, or as soon thereafter as
econom ically feasible, as determined by the State Department
of Social Ser vices, all boards subject to this se ction shall
implement procedures to accept and process the list provided
by the State Department of Social Services,  in accorda nce with
this section.  No twithstanding an y other pro vision of law, all
boards shall collect social security numb ers from all  applicants
for the purposes of matching the nam es of the certified list
provided by the State D epartmen t of Social Se rvices to
applicants  and licensees and of respond ing to reque sts for this
information made b y child support agencies.

(e) (1) Promptly after receiving the certified consolidated list
from the State Department of Social Services, and prior
to the issuance or renewal of a  license, each b oard shall
determine whether the applicant is on the most recent
certified consolidated list provided by the State
Department of Social Services. The board shall have the
authority to withhold issuance or renewal of the license of
any applica nt on the list.

(2) If an applicant is on the list, the board sh all immediate ly
serve notice as spe cified in subdivision (f) on the applicant
of the board's intent to withhold issuance or renewal of the
license. The no tice shall be ma de perso nally or by ma il to
the applicant’s last known mailing addre ss on file with the
board. Service by mail shall be complete  in accorda nce with
Section 1013 of the Code of Civil Procedure.

(A) The board shall issue a temporary license  valid for a
period of 150 d ays to any applica nt whose nam e is on the
certified list if the applicant is otherwise eligible for a
license.

(B) Except as provided in subparagraph (D), the 150-day
time period for a tempo rary license sha ll not be extended.
Except as provided in subparagraph (D), only one
temporary license shall be issued during a regular license
term and it shall coinc ide with the first 150 days of that
license term. As this paragraph applies to commercial
driv er's  licenses, "license term" shall be deemed to be 12
months from the date the application fee is received by
the Department of Motor Vehicles. A license for the full
or remainder of the license term shall be issued or
renewed only upon compliance with this section.

(C) In the event that a license or application for a license
or the renewal of a licen se is denied p ursuant to this
section, any funds paid by the applicant or licensee sh all
not be refunded by the board.

(D) This para graph shall ap ply only in the case of a
driv er's  license, other than a commercial driver's license.
Upon the request of the local child  support agency or by
order of the court upon a showing of good cause, the
board shall extend a 150-day temporary license for a
period not to excee d 150 extra da ys.

(3) (A) The State Department of Social Services may, when
it is economically feasible for the department and the
boards to do so as  determined  by the departm ent, in
cases where the department is aware that ce rtain child
support obligors listed on the certified lists have been
out of compliance with a judgment or order for support
for more than four months, provide a supplemental list
of these obligors to each board with which the
department has an interagency agreement to implement
this paragraph. Upon request by the department, the
licenses of these obligors shall be subject to suspension,
provided that the licenses would not otherwise be
eligible for renewal w ithin six months from the date of
the request by the departm ent. The b oard shall  have the
authority to suspend the license of any licensee  on this
suppleme ntal list.

(B) If a licensee is on a supplemental list, the board
shall immediately serve notice as specified  in
subdivision (f) on the licensee that his or her license
will be automatically suspended 150 days after notice
is served, unle ss complian ce with this section  is
achieved. The notice shall be made personally or by
mail to the licensee's last known mailing add ress on file
with the board. Servic e by mail shall b e comple te in
accordance with Section 1013 of the Code of Civil
Procedure.

(C) The 150-day notice period shall not be extended.

(D) In the event that any license is suspended pursuant
to this section, any funds paid by the licensee shall not
be refunded by the board.

(E) This paragraph shall not apply to licenses subject to
annual renewal or annual fee.

(f) Notices shall be developed by each board in accordance
with guidelines provided by the State Department of Social
Services and subje ct to approval by the State Department of
Social Services. The notice shall include the address and
telephone number o f the local child support agency who
submitted the name on the certified list, and shall emphasize
the necessity of obtaining a release from that local child
support agency office as a condition fo r the issuance, re newal,
or continued valid status of a license or licenses.

(1) In the case of applicants not subject to paragraph (3) of
subdivision (e), the notice shall inform the applicant that
the board sh all issue a temp orary license, a s provided in
subparagraph (A), of paragraph (2) of subdivision (e), for
150 calendar d ays if the applicant is otherwise eligible and
that upon expiration of that time period the license will be
denied unless the board has received a release from the
local child support agency who submitted the name on the
certified list.

(2) In the case of lice nsees name d on a sup plemental l ist,
the notice shall inform the licensee that his or her license
will continue in its existing status for no more than 150
calendar days from the date of the mailing or service of the
notice and thereafter will be suspended indefinitely unless,
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during the 150-day notice period, the board has received a
release from the local child support agency who submitted
the name on the certified list. Additionally, the notice shall
inform the licensee that any licens e suspend ed under  this
section will remain  so until the expiration of the remaining
license term, unless the b oard rec eives a release  along with
applications and fees, if  applicable, to reinstate the license
during the license term.

(3) The notice shall also inform the applicant or licensee
that if an application is denied or a license is susp ended
pursuant to this section, any fu nds paid  by the applicant or
licensee shall not be re funded b y the board . The State
Department of Social Services shall also develop a form
that the applic ant shall use to request a review by the local
child support agency. A copy of this form shall be included
with every notice sent pursuant to this subdivision.

(g) (1) Each loc al child supp ort agency sh all maintain  review
procedures consistent with this section to allow an
applicant to have the underlying arrearage and any relevant
defenses investigated, to provide an applicant information
on the process of obtaining a modification of a support
order, or to provide an ap plicant assistance in the
establishment of a payment schedule on arrearages if the
circumstanc es so warran t.

(2) It is the intent of the Legislature that a court or local
child support agency, when determ ining an app ropriate
payment schedule for arrearages, base its decision on the
facts of the particular case and the priority of payment of
child support over other debts. Th e paymen t schedule  shall
also recognize  that certain exp enses may b e essential to
enable  an obligor to be employed. Therefore, in reaching its
decision, the court or the local child support agency shall
consider b oth of these goa ls in setting a payme nt schedule
for arrearages.

(h) If the applicant wishes to challenge the submission of his or
her name on the certified  list, the applicant sh all make a time ly
written request for review on the form specified in  subdivision
(f) to the local ch ild suppo rt agency who certified the
applicant's name. The local child support agency shall, within
75 days of receipt of the written request, inform the applicant
in writing of its findings up on comp letion of the review. The
local child support agency shall immediately send a release to
the approp riate board  and the ap plicant, if any of the following
conditions  are met:

(1) The applicant is found to be in compliance or negotiates
an agreement with the local child support agency for a
payment sc hedule on  arrearages  or reimbu rsement.

(2) The applicant has submitted a request for review, but the
local child suppo rt agency wil l be unable to complete the
review and send notice of its finding s to the applican t within
75 days. This paragraph  applies on ly if the delay in
completing the review process is not the result of the
app lica nt's  failure to act in a reason able, timely,  and diligent
manner upon receiving notice from the board that his or her
name is on th e list.

(3) The applicant has filed and served a requ est for judicial
review pursuant to this section, but a resolution of that
review will not be made within 150 days of the date of
service of notice pursuant to subdivision (f). This paragraph
applies only if the delay in completing the judicial review
process is not the result of the applica nt’s failure to act in
a reasonable, timely, and diligent manner upon receiving
the local child support agenc y’s notice of its findings.

(4) The applicant has obtained a judicial finding of
compliance as defined in this section.

(i) An applicant is required to  act with diligence  in responding
to notices from the board and the local child support agency
with the recognition that the temporary license  will lapse or the
license suspension will go into effect after 150 days and that
the local child support agency and, where appropriate, the court
must have time to act within that period. An applicant's delay
in acting, without good cause, which directly results in the
inability of the local child support agency to comp lete a review
of the applicant's request or the court to hear the request for
judicial review within the 1 50-day p eriod shall no t constitute
the diligence required under this section which would justify
the issuance of a release.

(j) Except as otherwise provided in this section, the local child
support agency shall not issue a release if the applicant is not
in complian ce with the judgment or order for support. The local
child support agency shall notify the applicant in writing that
the applicant may, by filing an order to show cause or notice of
motion, request any or all of the following:

(1) Judicial review of the  local child sup port agenc y’s
decision not to issue a release.

(2) A judicial determination of compliance.

(3) A mo dification of the  support ju dgment o r order. 

The notice shall also contain the name and address of the court
in which the applicant shall file the order to show cause or
notice of motion and inform the applicant that his or her name
shall remain on the certified list if the applican t does not tim ely
request judicial review . The app licant shall comply w ith all
statutes and rules of court regarding orders to show cause and
notices of motion.

Nothing in this section shall be deemed to limit an applicant
from filing an order to show cause or notice of motion to
modify  a support judgment or order or to fix a payment
schedule  on arrearages accruing under a support judgment or
order or to obtain a court finding of compliance with a
judgmen t or order fo r support.

(k) The request for judicial review of the local child support
agency’s  decision shall state the grounds for which review is
requested and judicial review shall be limited to those stated
grounds. The court shall ho ld an evide ntiary hearing w ithin 20
calendar days of the filing of the request for review. Judicial
review of the local child support agency’s decision shall be
limited to a determination of each o f the following issues:
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(1) Whether there is a support judgment, order, or payment
schedule o n arrearage s or reimbu rsement.

(2) Whether the petitioner is the obligor covered by the
support judgment or order.

(3) Whether the supp ort obligor is or is not in compliance
with the judgm ent or ord er of suppo rt.

(4) The extent to which the needs of the obligor, taking into
account the obligor’s payment history and the current
circumstances of both the o bligor and  obligee, warrant a
conditional release as described in this subdivision.

The request for judicial review shall be served by the applicant
upon the local child support agency who submitted the
applicant’s  name on the certified list within seve n calendar  days
of the filing of the petition . The cou rt has the autho rity to
uphold  the action, unconditionally release the license, or
conditionally release the license.

If the judicial review results in a finding by the court that the
obligor is in complian ce with the jud gment or order for
support,  the local child support agency shall immediately send
a release in accordance with subdivision (h) to the appr opriate
board and the ap plicant. If the jud icial review resu lts in a
finding by the court tha t the needs of the obligo r warrant a
conditional release, the co urt shall make findings of fact stating
the basis for the rele ase and the p ayment necessary to  satisfy
the unrestricted issuance or renewal of the license without
prejudice to a later judic ial determination of the amount of
support arrearages, including interest, and sh all specify
payment terms, compliance with which are necessary to allow
the release to r emain in effect.

(l) The State Department of Social Services shall prescribe
release forms for use  by local child  support agencies. When the
obligor is in compliance, the local child support agency shall
mail to the applicant and the appropriate board a release stating
that the applicant is in compliance. The rece ipt of a release
shall serve to notify the applicant and the board that, for the
purposes of this section, the applicant is in compliance with the
judgment or order for suppo rt.  Any board that has received a
release from the local child support agenc y pursuant to this
subdivision shall process the release within five business da ys
of its receipt. 

If the local child support agency determines subsequent to the
issuance of a release tha t the applican t is once again not in
compliance with a judgment or orde r for support, or with the
terms of repayment as described in this subdivision, the local
child support agency may notify the board, the obligor, and the
State Department of Social Services in  a format prescribed by
the State Dep artment of So cial Services  that the obligo r is not
in compliance.

The State Dep artment of So cial Services  may, when it is

econom ically feasible for the department and the bo ards to

develop an automated process for complying with this

subdivision, notify the boards in a manner prescribed by the

department, that the obligor is once again not in compliance.

Upon receipt of this notice, the board sh all immediate ly notify

the obligor on  a form pre scribed b y the department, that the

obligor’s  license will be suspended on a specific date, and this

date shall be no longer than 30 days from the date the form is

mailed. The obligor shall be further notified that the license

will remain susp ended un til a new release is  issued in

accordance with subdivision (h). Nothing in this section shall

be deemed to limit the obligor from seeking judicial review of

suspension pursuant to the procedures described in subdivision

(k).

(m) The State De partment o f Social Serv ices may enter  into

interagency agreemen ts with the state agencies that have

responsib ility for the administration of boards necessary to

implement this section, to the extent that it is cost-effective to

implement this section. These agreements shall provide for the

receipt by the other state agencies and boards of federal funds

to cover that p ortion of co sts allowable in federal law and

regulation and incurred by the  state agencies a nd boar ds in

implementing this section. No twithstanding an y other provision

of law, revenue generated by a board or state agency shall be

used to fund the nonfederal share of costs incurred pursuant to

this section. These agreements shall provid e that board s shall

reimburse the State De partment o f Social Services for the

nonfederal share of costs incurred by the department in

implementing this section. Th e board s shall reimburse the State

Department of Social Services for the nonfederal share of costs

incurred pursuant to this section from moneys collected from

applicants and licensees.

(n) Notwithstanding any other provision of law, in order for the

boards subject to this section to be reimbursed for the costs

incurred in administering its provisions, the boards may, with

the approval of the appropriate department director, levy o n all

licensees and applicants a surcharge on any fee or fees

collected pursuant to law, or, alternatively, with the approval of

the appropriate department director, levy on the applicants or

licensees named on the certified list or supp lemental list, a

special fee.

(o) The process  described  in subdivision (h) shall constitute the

sole administrative remedy for contest ing the issuance o f a

temporary license or the denial or suspension of a license under

this section. The procedures specified in the administrative

adjudication provisions of the Administrative Procedure Act

(Chapter 4.5 (commencing with Section 11400) and  Chapter 5

(commencing with Section 11500) of Part 1 of Division 3 of

Title 2 of the Government Code) shall not app ly to the denial,

suspension, or failure to issue or renew a license or the issuance

of a temporary license pursuant to this section.

(p) In furtherance of the public policy of increasing child

support enforcement and collections, on or before November

1, 1995, the State Department of Social Services shall make a

report to the Legislature and the G overnor b ased on d ata

collected by the boards and the local child support agency in a

format prescribed by the State Department of Social Services.

The report shall contain all of the following:
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(1) The num ber of delinq uent obligo rs certified by lo cal child

support agencies under this section.

(2) The number of suppo rt obligors who also  were app licants

or licensees subject to this section.

(3) The number of new licenses and renewals that were

delayed, temporary licenses issued, and licenses s uspended

subject to this section an d the number of new licenses and

renewals  granted and licenses reinstated following board

receipt of releases as provided by subdivision (h) by May 1,

1995.

(4) The costs incurred in the implementation and

enforcement of this section.

(q) Any board receiving an inquiry as to the licensed status of

an applicant or licensee who ha s had a license denied or

suspended under this section or has been granted a temporary

license under this section shall respond only that the license

was denied or suspended or the temporary license was issued

pursuant to this section. Information collected pursuant to this

section by any state age ncy, board, o r department shall be

subject to the Information Practices Act of 1977 (Chapter 1

(commencing with Section 1798) of Title 1.8 of Part 4 of

Division 3 of the Civil Code).

(r) Any rules and regulations issued pursuant to this section by

any state agency, board, or department may be adopted as

emergency regulations in accordance with the rulemaking

provisions of the Administrative Procedure Ac t  (Chapter 3 .5

(commencing with Section 11340) of Part 1 of  Division 3 of

Title 2 of the Government Co de). The ado ption of these

regulations shall be dee med an em ergency a nd necessary for

the immediate preservation of the public peace, health, and

safety, or general w elfare. The  regulations shall become

effective immediately upon filing with the Secretary of State.

(s) The State Department of Social Services and boards, as

appropriate, shall adopt reg ulations nece ssary to implem ent this

section.

(t) The Jud icial Counc il shall develop the fo rms necessa ry to

implement this section, except as provide d in subdivision s (f)

and (l).

(u) The release or other use of information received by a board

pursuant to this section, exc ept as autho rized by this sec tion, is

punishable as a misdemeanor.

(v) The State Bo ard of Eq ualization sha ll enter into interagency

agreeme nts with the State D epartmen t of Social S ervices and

the Franchise Tax Board that will require the State Department

of Social Services and the Franchise Tax Board to maximize

the use of information collected by the State Board of

Equalization, for child support enforcement purposes, to the

extent it is cost-effective and permitted by the Revenue and

Taxation Code.

(w) (1) The susp ension or re vocation o f any driver’s

license, including a commercial driver’s license, under

this section shall not subject the licensee to vehicle

impoundment pursuant to Section 14602.6 of the

Vehicle Code.

(2) Notwithstanding any other provision of law, the

suspension or revoca tion of any driver’s license,

including a comm ercial driver’s lice nse, under this

section shall not subject the lice nsee to incre ased costs

for vehicle liability insurance.

(x) If any provision of this section or the application thereof to

any person o r circumstanc e is held invalid , that invalidity shall

not affect other provisions or applications of this section which

can be given effect witho ut the invalid  provision or application,

and to this end the provisions of this section are severable.

(y) All rights to administrative and judicial review afforded by

this section to an applicant shall also be afforded to a licensee.

(Added by Stats. 199 2, ch. 50. A mended  by Stats. 1994, ch.

906; Stats. 1995, ch. 938; Stats. 1996, ch. 756, o perative Ju ly

1, 1997 ;  Stats. 1999 , ch. 652.)

§15610.17 Care Custodian

"Care custodian" means an administrator or an employee of any

of the following public or private facilities or agencies, or

persons providing care or services for elders or dependent

adults, including members of the suppo rt staff and maintenance

staff:

(a) Twenty-four-hour health facilities, as defined in Sections

1250, 1250.2, and 1250.3 of the Health and Safety Code.

(b) Clinics.

(c) Home hea lth agencies.

(d) Agencies providing publicly funded in-home supportive

services, nutri t ion services, or  other home and

community-based sup port services.

(e) Adult day health care centers and adult day care.

(f) Second ary schools  that serve 18- to 22-year-old dependent

adults and postsecondary educational institutions that serve

dependent ad ults or elders.

(g) Independen t living centers.

(h) Camps.

(i) Alzheimer's Disease day care reso urce centers.

(j) Comm unity care facilities, as defined in Section 1502 of the

Health  and Safety C ode, and  residential care facilities for the
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elderly, as defin ed in Sectio n 1569 .2 of the He alth and Safe ty

Code.

(k) Respite care facilities.

(l) Foster homes.

(m) Vocational rehabilitation facilities and work activity

centers.

(n) Designated area agencies on aging.

(o) Regional centers for persons with developmental

disabilities.

(p) State Department of Social Services and State Department

of Health Services licensing divisions.

(q) County welfare dep artments.

(r) Offices of patients' rights ad vocates an d clients' rights

advocates, including attorneys.

(s) The office of the long-term care ombudsman.

(t) Offices of pu blic conser vators, pub lic guardians, and court

investigators.

(u) Any protection or advocac y agency or e ntity that is

designated by the Go vernor to fulfi ll the requirements and

assurances o f the following: 

(1) The federal Developmental  Disabilities Assistance and

Bill of Rights Act of 2000, contained in Chapter 144

(commencing with Section 15001) of Title 42 of the United

States Code, fo r protection and advocacy of the rights of

persons with develop mental disabilities.

(2) The Protection and Advocacy for the Mentally Ill

Individuals  Act of 1986, as amended, contained in Chapter

114 (commencing with Section 10801) of Title 42 of the

United States Code, for the protection and advocacy of the

rights of persons with mental illness.

(v) Humane soc ieties and animal control agencies.

(w) Fire departments.

(x) Offices of environmental health and building code

enforcem ent.

(y) Any other p rotective, pu blic, sectarian, m ental health, or

private  assistance or advocacy agency or person providing

health services or social services to elders or depend ent adults.

 (Added by Stats. 1994, ch. 594.  Amend ed by Stats. 1998, ch.

946; Stats. 2 002, ch. 5 4.)

§15610.30  Financial Abuse of Elder or Dependent
Adult

(a)  "Financial a buse" of an elder or dependent adult occurs
when a pe rson or entity d oes any of the  following:   

(1) Takes, secretes, appropriates, or retains real or personal
property of an elder or dependent adult to a wrongful use or
with intent to defra ud, or bo th.   

(2) Assists in taking, secreting, appropriating, or retaining
real or personal property of an elder or dependent adult to a
wrongful use o r with intent to defra ud, or bo th.  

(b) A person or entity shall be deemed to have taken, secreted,
appropriated, or retained  property  for a wrong ful use if, among
other things, the person or entity takes, secretes, appropriates
or retains po ssession of pr operty in ba d faith.   

(1) A person or entity shall be deemed to have acted in bad
faith if the person or entity knew or should have known that
the elder or d epende nt adult had the right to  have the pro perty
transferred or made readily available to the elder or
depend ent adult or to  his or her rep resentative.   

(2) For purp oses of this sectio n, a person or entity should
have known of a right specified in paragraph (1) if, on the
basis of the information received by the person or entity or
the per son  or e ntity ' s authorized third  party, or bo th, it is
obvious to a reasonable person that the elder or dependent
adult has a righ t specified in pa ragraph (1 ).   

(c) For purposes o f this section, "representative" means a
person o r entity that is either of the fo llowing:   

(1) A conservator, trustee, or other representative of the estate
of an elder o r depend ent adult.   

(2) An attorney-in-fa ct of an elder  or depe ndent adult who
acts within the authority of the power of attorney.   (Added by
Stats. 1994, ch. 594. Amended by Stats. 1997, ch. 724; Stats.
1998, ch. 946; Stats. 2000, ch. 442.) 
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§15657.1.  Atto rney’s Fee s; Factors

The award of attorney's fees pursuant to subdivision (a) of
Section 15657 shall be based on all factors relevant to the value
of the services rendered, including, but not limited to, the
factors set forth in Rule 4-200 of the Rules of Professional
Conduct of the State Bar of California, and all of the following:

(a) The value of the abuse-related litigation in terms of the
quality of life of the elder or dependent adult, and the results
obtained.

(b) Whethe r the defend ant took rea sonable  and timely steps to
determine  the likelihood  and extent o f liability.

(c) The reasonableness and timeliness of any written offer in
comprom ise made by a party to the action.  (Added by Stats.
1991, c h. 774.  Am ended b y Stats. 1994 , ch. 594.)


